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AMENDMENT TO INTERSTATE COMMERCE ACT 
(Trip-Leasing) 


WEDNESDAY, JULY 8, 1953 


UN rrep STATES SENATE. 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The committee met, pursuant to call, at 10:02 a. m., in the District 
of Columbia Committee room, Senator Dwight Griswold, presiding. 

Present : Senator Griswold. 

Also present: Mr. Edward R. Jelsma, member of the professional] 


staff. 

Senator Griswo_p. The subcommittee will come to order. I will 
first ask that a copy of the bill and a copy of the report of the House 
committee relative to this bill, as well as a copy of the hearings of the 
House committee (by reference only) on this bill, shall be incorporated 
as a part of the record. 

(The bill and the report referred to are as follows :) 


[H. R. 3203, 83d Cong., 1st sess. ] 


AN ACT To amend the Interstate Commerce Act, with respect to the authority of the 
Interstate Commerce Commission to regulate the use by motor carriers (under leases 
contracts, or other arrangements) of motor vehicles not owned by them, in the furnishing 
of transportation of property 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 204 of the Interstate Commerce 
Act, as amended (49 U.S. C., sec. 304), is amended by adding at the end thereof 
the following subsection : 

“(e) The Commission is authorized to prescribe, with respect to the use by 
motor carriers (under leases, contracts, or other arrangements) of motor vehicles 
not owned by them, in the furnishing of transportation of property 

1) regulations requiring that any such lease, contract, or other arrange- 
ment shall be in writing and be signed by the parties thereto, shall specify 
the period during which it .is to be in effect, and shall specify the compensation 
to be paid by the motor carrier, and requiring that during the entire period of 
any such lease, contract, or other arrangement a copy thereof shall be carried 
in each motor vehicle covered thereby ; and 

(2) such other regulations as may be reasonably necessary in order to assure 
that while motor vehicles are being so used the motor carriers will have full 
direction and control of such vehicles and will be fully responsible for the op 
eration thereof in accordance with applicable law and regulations, including the 
requirements prescribed by or under the provisions of this part with respect 
to safety of operation and equipment; but nothing in this part shall be con 
strued to authorize the Commission to regulate the duration of any such lease, 
contract, or other arrangement for the use of any motor vehicle, or the amount of 
compensation to be paid for such use.” 

Passed the House of Representatives June 24, 1953. 

Attest : LYLE ©, SNADER, Clerk 


1 
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83p CoNGRESS { HOUSE OF REPRESENTATIVES { Report 
Ist Session No. 519 


— 








AMENDING THE INTERSTATE COMMERCE ACT WITH RESPECT 
TO AUTHORITY OF INTERSTATE COMMERCE COMMISSION TO 
REGULATE THE USE, BY MOTOR CARRIERS OF PROPERTY 
(UNDER LEASES, CONTRACTS, OR OTHER ARRANGEMENTS) OF 
MOTOR VEHICLES NOT OWNED BY THEM 


June 8, 1953.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. WotverrTon, from the Committee on Interstate and Foreign 
Commerce, submitted the following 


REPORT 


[To accompany H. R. 3203] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (H. R. 3203) to amend the Interstate Commerce 
Act in order to prohibit the Interstate Commerce Commission from 
regulating the duration of certain leases for the use of equipment by 
motor carriers, and the amount of compensation to be paid for such 
use, having considered the same, report favorably thereon with amend- 
ments and recommend that the bill as amended do pass. 

The amendment to the text of the bill is as follows: 

Strike out all after the enacting clause and insert the following: 


That section 204 of the Interstate Commerce Act, as amended (49 U. 8, C., see. 
304), is amended by adding at the end thereof the following subsection: 

“‘(e) The Commiss on is authorized to prescribe, with respect to the use by 
motor carriers (under eases, contracts, or other arrangements) of motor vehicles 
not owned by them, in the furnishing of transportation of property— 

‘(1) regu ations requiring that any such ease contract or other arrangement 
shall be in vriting and be signed by the parties thereto. shall specify the period 
during which it is to be in effect and shal! specify the compensation to be paid 
by the motor carrier, and requiring that during the entire period of any such 
lease, contract, or other arrangement a copy thereof shall be carried in each motor 
vehicle covered thereby: and 

“(2) such other regulations as may be reasonably necessary in order to assure 
that while motor vehicies are being so used the motor carriers will have full 
direction and control of such vehicles and will be ful:y responsible tor the operation 
thereof in accordance with applicable iaw and regulations inciuding the require- 
ments prescribed by or under the provisions of this part with respect to safety 
of operation and equipment; but nothing in this part shall be construed to author- 
ize the Commission to regulate the duration of anv such lease, contract or other 
arrangement for the use of any motor vehicle, or the amount of compensation to 
be paid for such use.” 
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The other amendment modifies the title of the bill so that it would 
read as follows: 

A bill to amend the Interstate Commerce Act, with respect to the authority 
of the Interstate Commerce Commission to regulate the use by motor carriers 


(under leases, contracts, or other arrangements) of motor vehicles not owned by 
them, in the furnishing of transportation of property. 


GENERAL STATEMENT 


This legislation concerns the practice, quite generally followed by 
motor carriers engaged in the transportation of property in inter- 
state commerce, of using, under trip lease arrangements, motor vehicles 
owned by other persons. A trip lease is a lease of a motor vehicle, 
with or without driver, for a single one way or round trip. 

The Interstate Commerce Commission has issued an order which, 
among other things, would require that any lease for use of a motor 
vehicle must be for not less than 30 days. This, in practical effect, 
would abolish trip leasing, a practice which has been lawful in the 
regulated motor carrier industry for many years. The order is sched- 
uled to become effective on September 1, 1953. 

The principal purpose of this legislation is to vacate that portion of 
the Commission’s order which prohibits leases of less than 30 days’ 
duration, and to deny to the Commission for the future the power to 
issue orders which seek to control the duration of leases of motor 
vehicles. 

The committee strongly favors this legislation because, according 
to the testimony presented to it, the 30-day lease rule— 

(1) would put out of business a substantial number of truckers, 
largely those engaged in hauling agricultural commodities; 

(2) would thus deprive the farmers of this Nation of a highly 
flexible motor transportation service which is available to them at the 
places where it is needed at the time it is needed, both for the handling 
of peak loads and at other times; 

(3) would thus impair the existing means for efficient and econom- 
ical distribution of livestock, fish, and agricultural products, including 
grain and highly perishable seasonal commodities, to consumers’ 
markets; and 

(4) would in consequence have the effect of impairing the agricul- 
tural exemption provided for in section 203 (b) (6) of the Interstate 
Commerce Act. 

The amended bill would aiso, as did the introduced bill, deny to 
the Commission the power to regulate the amount of the compensation 
to be paid by a regulated motor carrier for the use of a motor vehicle 
not owned by such carrier, since through such regulation the Com- 
mission might be able in effect to abolish trip leasing. 

This committee recognizes that there are conditions growing out of 
motor carrier use of leased vehicles which need to be regulated. In 
the Commission’s order above referred to (which is set forth in full in 
appendix A) there are provisions, other than the 30-day lease rule 
which are aimed at correcting these conditions, and no substantial 
objection has been made to these provisions. The committee is con- 
vinced that if these provisions of the Commission’s order (not includ- 
ing the 30-day lease requirement) are adequately enforced, much can 
be accomplished toward correcting the evils which the Commission 
has found to exist. 
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However, in order that the Commission will not be lacking in power 
adequately to control the situation, the bill as amended by the com- 
mittee would confer on the Commission express statutory authority, 
which heretofore has been lacking, to deal with these problems, 


HEARINGS 


The committee held public hearings on this bill on April 21, 22, 23, 
24, 30, and May 7, 1953. 

Testimony in support of this bill was received from Members of 
Congress, the Department of Agriculture, the American Farm Bureau 
Federation, the National Grange, the National Council of Farmer 
Cooperatives, the National Farmers Union, the National Fisheries 
Institute, the Northwest Horticultural Council, the National Live- 
stock Producers Association, the National Association of Commis- 
sioners, Secretaries, and Directors of Agriculture, the Growers and 
Shippers League of Florida, the United Fresh Fruit and Vegetable 
Association, the International Apple Association, and certain shippers, 
and motor carriers 


BACKGROUND INFORMATION 


Part II of the Interstate Commerce Act provides for regulation of 
the transportation of persons and property by motor vehicle in 
interstate commerce. 

The two principal classes of carriers regulated are common carriers, 
which operate under certificates of public convenience and necessity, 
and contract carriers, which operate under permits. For purposes 
of this discussion these carriers are referred to as authorized motor 
carriers 

Ever since the enactment of part Il of the Interstate Commerce 
Act in 1935 it has been a common practice of authorized motor 
carriers of property to perform the services covered by their certificates 
or permits through the use (under leasing or similar arrangements) 
of motor vehicles owned by other persons, and in many cases such 
arrangements include the services of a driver. Such arrangements 
have never been considered to be unlawful, and have become an 
accepted part of the motor transportation system of the country. 

Such arrangements are made under a great variety of circumstances, 
in some cases covering periods of months or years. The type of 
arrangement with which this legislation is concerned is that of trip 
leasing for a single one-way haul or round trip. Virtually all large 
motor carriers occasionally trip lease a truck with driver to handle 
peak loads, and there are some motor carriers, who own a limited 
number of motor vehicles or none at all, who make very substantial 
use of vehicles under trip leases 

The leasing practices of authorized motor carriers have, in the 
opinion of the Interstate Commerce Commission, presented trouble- 
some problems for many years. 

In 1940, the Commission’s Bureau of Motor Carriers began a study 
of such leasing practices. The study was suspended during the war, 
but was resumed thereafter, and in 1947, tentative rules to govern the 
practices were offered to representatives of the carriers for criticisms 
and suggestions. The motor carriers were unable to agree as to the 
action that should be taken to correct abuses in such practices. As 
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a result, the Commission, on January 9, 1948, instituted, on its own 
motion, a proceeding respecting the lawfulness of the practices of 
motor common and contract carriers of property in the leasing and 
interchange of motor vehicles, the proceeding being docketed as Ex 
parte No. MC-43, Lease and Interchange of Vehicles by Motor 
Carriers. : 

Division 5 of the Commission decided on June 26, 1950 (51 M. C. C. 
461), that there were widespread violations and evasions of the provi- 
sions of part II of the Interstate Commerce Act and the regulations 
prescribed thereunder, in the practices of motor carriers in augment- 
ing their equipment by leases, contracts, or other arrangements. An 
examiner had recommended proposed rules, including a rule that 
leases must be of at least 30 days’ duration, and another that com- 
pensation be on a basis other than a division of revenues. While 
Division 5 substantially followed the examiner’s recommendations in 
other respects, it rejected both these provisions. Subsequently the 
matter was reopened for proceedings before the entire Commission. 

‘The entire Commission made its report on May 8, 1951 (52 M.C.C. 
675), in which it adopted rules which were similar to those prescribed 
by Division 5, with the important exception that the entire Commis- 
sion included the rules proposed by the examiner, but which Division 
5 had rejected, requiring that every lease must be of at least 30 days’ 
duration and that compensation must be on a basis other than a 
division of revenues. 

The Commission stated, in substance, that its rules were essential 
to maintain effective control over the operational safety, carrier 
responsibility, and the economics of the motor-carrier industry. 

The Commission's authority to prescribe these rules was challenged 
in the courts. On January 12, 1953, the United States Supreme 
Court, in American Trucking Associations, Inc. v. United States (344 
U.S. 298), upheld the exercise of such authority by the Commission. 

The decision of the Court related, of course, solely to the power of 
the Commission to do what it had done. It therefore did not decide 
the question of the wisdom or desirability of the Commission’s action. 

The 30-day lease requirement in the Commission’s rules is the pro- 
vision to which strong objection is made. It is contended, and it 
seems to be admitted by everyone, that as a practical matter it would 
abolish trip leasing. 


NECESSITY FOR REGULATION OF PRACTICES CONNECTED WITH LEASING 


The findings made by the Commission, on the basis of which its 
order was issued, indicate that regulation is necessary to deal with 
certain practices, growing out of the use of leased vehicles by author- 
ized motor carriers, which tend in certain respects to prevent the 
effective carrying out of certain of the provisions of the Interstate 
Commerce Act. 

The Commission found, among other things, that in many instances 
when authorized carriers trip lease vehicles owned by others the safety 
requirements imposed under part II of the act are not observed; that 
the practice of trip leasing makes it difficult to fix carrier responsibility ; 
and that some of the arrangements made between authorized carriers 
and the owners of trip-leased vehicles tend to hamper normal rate 
regulation and otherwise have an adverse effect on the economics and 
stability of the motor carrier industry. 
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It is for these reasons that the Commission issued the order which is 
set forth in appendix A. 

Putting aside the controversial 30-day lease provision, the rules in 
the Commission’s order contain a number of provisions (such as the 
requirement that the lease covering a vehicle must be in writing, that 
a copy must be carried in the vehicle, that the lease must specify the 
compensation to be paid, that the lease must provide for complete 
assumption by the carrier of responsibility for the control and use of 
the vehicle during the period of the lease, and so on) which are aimed 
directly at the abuses alleged to grow out of trip leasing. 

As has been previously stated, the committee believes that these 
provisions of the Commission’s order, if adequately enforced, would 
eliminate the abuses found by the Commission to exist. 

However, if the prescribing of additional rules is found to be neces- 
sary, and if existing authority is not adequate, the affirmative grant 
of authority contained in the amended bill will give to the Commission 
the power needed for that purpose. 

As the committee sees the problem, it is essentially one of imposing 
and enforcing adequate requirements to insure that authorized motor 
carriers of property are held to the same standards, and to the same 
degree of responsibility, in performing service with trip-leased ve- 
hicles that they must meet in performing service with their own 
vehicles. 

The Commission’s view is that without the drastic 30-day lease 
rule this presents a virtually impossible problem of enforcement. 
In the judgment of this committee the Commission has not made out 
& convincing case to support this view. The committee is impressed 
by the fact that this stand has been taken by the Commission without 
any attempt having ever been made to deal with the trip leasing prob- 
lems by means of rules which would fall short of abolishing trip 
leasing. 

The committee finds itself unable to subscribe to the defeatist 
attitude which has caused the Commission to decide that it must kill 
before it has attempted to cure. 


AUTHORITY GRANTED TO THE COMMISSION BY THE BILL 


Paragraph (1) in the amended bill, by specifying in detail certain 
matters with respect to which the Commission may prescribe regu- 
lations, leaves no doubt that the Commission has power to prescribe 
rules the same as those which are included in its order, except, of 
course, any rules which would be barred by paragraph (2) of the 
amended bill. 

Paragraph (2) of the amended bill grants broad general wathociey, 
giving to the Commission (subject to the limitation that the duration 
of leases, or the amount of compensation to be paid for the use of 
motor vehicles, may not be regulated) the power to prescribe such other 
regulations as may be reasonably necessary in order to assure that 
while motor vehicles are being used by authorized motor carriers 
under lease, such carriers will have full direction and control of such 
vehicles and will be fully responsible for the operation thereof in 
accordance with applicable law and regulations, including the require- 
ments prescribed by or under the provisions of part II of the act with 
respect to safety of operation and equipment. 


Ker, 
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THE EFFECT UPON AGRICULTURE IF TRIP LEASING WERE ABOLISHED 


The fact that it is desirable to exercise appropriate control over 
trip-leasing practices by no means justifies the extreme measure of 
abolishing trip leasing, which the Commission would do by its 30-day 
lease rule. 

This committee is much impressed by the testimony presented to it 
with respect to the effects of the 30-day lease rule in terms of harmful 
consequences to efficient and economic marketing of farm commod- 
ities, and it is appropriate to set forth the substance of some of the 
testimony on this point. 

The essence of this testimony is that through its effect on agri- 
cultural haulers, the 30-day lease rule would work substantial injury 
to agriculture and the farmer. 

The typical hauler of agricultural commodities, livestock, and fish 
does not have to secure a certificate or permit under the Interstate 
Commerce Act, but (except as to certain requirements related to 
safety of operation) is exempt from regulation by virtue of the agri- 
cultural exemption provided for by section 203 (b) (6) of the act.’ 

Most such haulers are small operators, many having only a single 
truck. In testimony presented to the committee it was stated that 
there are now approximately 150,000 such trucks operating in inter- 
state and foreign commerce hauling agricultural commodities, live- 
stock, and fish. They will adjust their loading schedules to the time 
schedule of the farmer, or other producer and they will give special 
services on the farm, en route, or at the market to which the com- 
modity is taken. In brief, they give flexible, individualized service. 

If trip leasing were abolished, truck haulers of agricultural com- 
modities, livestock, and fish, who now obtain return hauls by leasing 
their trucks to authorized motor carriers, would no longer be able 
to do so, but would have to return empty. Thus, they would have to 
charge more for hauling such products, thereby necessitating an in- 
crease in the cost of marketing and the spread between farm and 
consumer prices. The economic loss involved in such wasteful use 
of equipment, manpower, and gasoline would be reflected in higher 
prices to consumers, or lower prices to farmers and other producers, 
or both. 

It is doubtful, indeed, whether the exempt haulers of agricultural 
commodities, livestock, and fish would be able to survive under these 
conditions. The Solicitor of the Department of Agriculture, in his 
testimony before the committee, stated that the imevitable result 
of the Commission’s order— 
will be to force from the highways of our country many of the agricultural truckers 
hauling exempt agricultural commodities to consuming areas by depriving them 
of their right to trip lease their equipment and requiring that all leases be for not 
less than 30 days. 

It has not been demonstrated to the satisfaction of this committee 
that it is necessary to put out of business thousands of such truckers. 

! The “agricultural exemptions” contained in section 203 (b) of theInterstate Commerce Act are as follows: 

@) Nothing in this part, except the provisions of section 204 relative to qualifications and maximum hours 
of service of employees and safety of operation or standards of equipment shall be construed to include * * ® 
(4a) motor vehicles controlled and operated by any farmer when used in the transportation of his agricul 
tural commodities and products thereof, or in the transportation of supplies to his farm; or (5) motor vehicles 
controlled and operated by a cooper ‘tive association as defined in the Agricultural Marketing Act, 2% 
proved June 15, 1929, as amended, or by a federation of such cooperative associations, if such federation 
Possesses no greater powers or purpos*s than cooperstive associations so defined; or (6) motor vehicles used 
In carrying vroperty consisting of ordirary livestock, fish (including shellfish), or agricultural commodities 


(not including mannfactnred products thereof), if such motor vebicles are not used in carrying any other 
property, or passengers, for compensation; * * *.” 
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If these haulers were unable to survive, the farmers of the country 
would be deprived of a flexible and economic type of transportation, 
particularly adapted to meeting their needs, which they have come 
to depend on over the years 

It is to avoid these consequences that the committee believes it is 
necessary,to enact into law the provisions of the bill here reported 
which would deny to the Comniussion the authority to regulate the 
duration of leases or the amount of the compensation payable there- 
under, since this authority could be used to abolish trip leasing. The 

Solicitor of the Department of Agriculture testified that these provi- 
sions of the bill 


would preserve intact the most efficient and economical transportation yet 
developed in the marketing of a very large part of our total farm production. 


The support of the Department of Agriculture for this bill is shown 
by the following letter received from the Secretary of Agriculture: 


DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., April 14, 1958. 
Hon. Cuarves A. WOLVERTON, 
Chairman, Committee on Interstate and Foreign Commerce 
House of Representatives. 

Dear Mr. Wotverton: Under date of March 5, 1953, you submitted to me for 
comment a bill, H. R. 3203, to amend the Interstate Commerce Act so as to pro- 
hibit the Interstate Commerce Commission from regulating the duration of certain 
leases for the use of equipment by motor carriers, and the amount of compensation 
to be paid for such use. 

This Department supports the proposed legislation. Under it, we believe that 
the economical and highly efficient system of motor carrier-distribution of the prod- 
ucts of agriculture developed during the last 20 years can be retained. There are 
throughout the United States literally thousands of motor carriers specializing in 
the transportation of agricultural commodities in interstate commerce. These 
earriers, including those controlled and operated by farm cooperatives, individual 
farmers transporting their own products and for-hire truckers are exempt from the 
certificate requirements of the Interstate Commerce Act under section 203 (b) 


thereof Not being subject to such requirements, these carriers can and do render 
an exp = ous and highly flexible transportation service to the agricultural com- 
munity. Agricultural producers and shippers are largely dependent upon the serv- 
ces of such carriers who, in many instances, operate directly from farms to con- 


nees located in distant cities. The importance of such expeditious and flexible 

stribution, particularly of livestock and highly perishable and seasonal commodi- 
readily apparent 

lor years it has been the practice of these so-called exempt carriers to trip lease 

heir equipment to Commission-certificated carriers for back hauls in order to 

avoid returning empty to the bases of operations of such haulers. Obviously the 


transportation charges on the outbound movements of the agricultural commodi- 
ties, in many instances, would be prohibitive without the added revenues received 
from such trip leases on the back hauls. Moreover, it is sound and economical 


operation on the part of both the so-called exempt carriers and the Commission- 
certificated carriers to trip lease otherwise empty equipment whenever it can be 


so utilized 

Regulations recently promulgated by the Interstate Commerce Commission, 
requiring that all leases of motor carrier equipment be for a minimum period of 
30 days and be for the exclusive use of the leased equipment, destroy the eco- 


nomical and efficient utilization of motor carrier equipment inherent in this trip- 
leasing practice. Furthermore, it will not be feasible in most cases for the so- 


called exempt carriers to enter into such leases because of the flexible distribution 
quired on the outbound movements of the products of agriculture. 
The Department, therefore, reeommends that H. R. 3203 be passed and re- 
quests, if hearings on the bill are proposed, that it be notified in advance and 
assigned time for oral testimony. 


In view of the time situation, we have not obtained advice from the Bureau 


of the Budget as to the relationship of this proposed legislation to the prograia 
of the |] ident 


Sincerely yours. 
I'zra T. Benson, Secretary. 


MRE 
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IMPAIRMENT OF AGRICULTURAL EXEMPTIONS 


A number of witnesses before the committee expressed the view 


that the rule of the Commission abolishing trip leasing would have 
the effect of materially impairing the practical benefits wuich Coneress 
originally intended by the agricultural exemptions provided for in 
section 203 (b) of the Interstate Commerce Act, and it seems c! 
from what has been said above, that this is true. 

A reading of the majority and minority opinions of the Supreme 
Court in the American Trucking Association’s case indicates that 
there is justification for this view. 

The majority opinion discusses the allegation that the Commission’s 
leasing rules would drastically reduce the significance of the agricul- 
tural exemptions, in violation of the intent of Congress. It did not 
deny that this might be the effect of the rules but in discussing the 
point seemed to attach importance to the fact that any impairment 
of the agricultural exemption would merely result indirectly because 
of application of the Commission’s rules to agricultural truckers. 
The Court then went on to say that it was— 


Ay 


unable, however, to conclude that the economic danger to the agricultural truckers 
from these rules constitutes a violation of section 203 (b) (6). 


In this statement the opinion appears to admit the “economic 
danger” to the agricultural haulers, with its consequent effect on the 
farmers and agriculture, but holds that there is no violation, as a 
strict matter of law, of section 203 (b) (6) of the act. 

In the minority opinion of Mr. Justice Black (with whom Mr. 
Justice Douglas concurred) the matter is treated in a less legalistic 
manner, and the view is strongly expressed that the Commission’s 
rules would substantially take away the advantages which Congress 
intended to confer by the agricultural exemptions. In the discussion 
of this point it is stated: 


The farmers of the Nation have for a long time been largely dependent upon 
reasonably priced motor transportation to get their produce to market. When 
the Motor Carrier Act was under consideration, there was much apprehension 
expressed lest regulation deprive farmers of this advantage. To meet this feeling, 
the bill was amended several times and finally was passed with the agricultural 
exemption set forth in section 203 (b). Except as to certain safety requirements 
section 203 (b) exempts from regulation motor vehicles of farmers and farm co- 
operatives used for farm purposes; the same exemption is also granted to all motor 
vebicles while being used to carry agricultural commodities. There can be no 
doubt that the Commission’s new rules will drive many of these carriers of farm 
products out of business and that many others will be compelled to increase their 
rates. Section 207.4 of the new rules is rather obviously designed to make this 
exemption much less valuable. It forbids authorized carriers to lease motor 
trucks except for terms of at least 30 days, if the trucks are to be operated by owners 
oremployees of owners. ‘The Commission reported that this rule would completely 
prohibit trip leasing. A very large part of all trip leasing takes place between 
regulated carriers and truckers who are exempt because they carry farm products. 
An illustration can be found in the carriage of Florida citrus fruits. On delivering 
fruit in Northern States the practice of these exempt truckers has been to lease 
their motor vehicles to regulated carriers for the transportation of goods to 
Florida. Unless vebicles that bring citrus fruits north can make such arrangements 
they must go back to Floridaempty. ‘Empty or partially loaded trucks on return 
trips may well drive the enterprise to the wall” (United States v. Carolina Carriers 
Corp. 315 U. S. 475, 488). The Commission’s rules make it impossible for these 
exempt carriers of agricultural products to get the advantage of a lease for a return 
haul. ,The result is destruction for a large part of that business. 

The reason the Commission has adopted a rule so destructive of the agricultural 
exemption Congress granted is apparent from a colloquy which took place in the 
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district court. The attorney for the Commission was asked if it was wasteful 
for a truck to go back to Florida empty. With commendable candor he said: 
“It does seem uneconomical in requiring it to go back empty, but they can. 
The difficulty comes, I think in letting it come up in the first place.” In other 
words the difficulty comes because Congress agreed to exempt these farm products. 
This Congressionally created difficulty is being cleared up by the Commission. Its 
new rules against trip leasing will force these agricultural carriers to raise their 
rates high enough to frustrate purposes underlying the agricultural exemption, 


THE ACTION OF DIVISION 5 OF THE COMMISSION 


The committee calls particular attention to the fact that the pro- 
posed leasing rules of vehicles which were favored by Division 5 of the 
Commission did not include the 30-day lease requirement, or the 
requirement that compensation must be on a basis other than a 
division of revenues, which were adopted later by the entire Com- 
mission. ‘The examiner who handled the matter in the first instance 
had recommended the inclusion of these two features, but they were 
rejected by Division 5. 

It is to be noted that Division 5 is the division of the Commission 
which handles motor carrier matters, and thus is the division which 
by reason of experience is most familiar with the problems of the 
motor carrier industry. 

Krom the testimony received, and on the basis of its consideration 
of the problem, the committee feels strongly that on these points 
the sound view was taken by Division 5 rather than by the entire 
Commission. 

In this connection the following statement is made by Mr. Justice 
Black (Mr. Justice Douglas concurring) in the dissenting opinion in 
the American Trucking Associations case: 

The new rules adopted by the full Commission put burdensome restrictions 
on the power to lease appropriate vehicles, restrictions which, in my view, go 
beyond the power of the Commission. These burdensome restrictions had been 
previously rejected by the Commission’s Division 5, composed of Commissioners 
particularly responsible for supervision of motor vehicle affairs as distinguished 
from supervision of railroad affairs. 


SUBSTITUTE PROPOSAL CONSIDERED BY THE COMMITTEE 


During the course of its work on this bill, the committee considered 
a substitute proposal which, instead of completely denying to the 
Commission the authority to regulate the duration of leases, as the 
bill will do, would have denied to the Commission authority to regu- 
late the duration of a lease of a vehicle on a return movement follow- 
ing a movement of exempt agricultural commodities specified in 
section 203 (b) (6) of the Interstate Commerce Act. The return 
trip, however, would be limited to movements to the point of origin 
from which the exempt commodities originated or to intermediate 
points and would be limited to a return over a reasonably direct route. 

This proposal was found unacceptable because it would destroy the 
flexibility of movement of these exempt haulers, which is vital to the 
agricultural community. Exempt haulers are required to move about, 
with the ripening of the crops, from one section of the country to 
another, as the needs of agriculture demand. By way of illustration, 
they have to transport the peach crop in Georgia, the apple crop in 
Virginia, the potato crop in Maine, the fruit and berry crops in the 








acme 


AMENDMENT TO INTERSTATE COMMERCE ACT 11 


Great Lakes States, cotton in the South, grain and livestock in Mid- 
west States, citrus fruits in the South, and fresh vegetables in many 
areas. 

If these truckers were tied down to a return movement to the point 
of origin they would be unable to meet the peak demands for trans- 
portation from one section of the country to another. For this 
reason, the committee considered this proposal completely unac- 
ceptable, as it in no way met the needs of agriculture, shippers of 
livestock and fish. 

CONCLUSION 


The amended bill here being reported involves an issue extremely 
vital to agriculture, truckers of agricultural commodities, shippers of 
livestock and fish, and many motor carriers. 

It involves a question as to whether or not the agricultural com- 
munity, in particular, and the public generally, are to be deprived of 
a flexibility and an economy in the transportation of agricultural 
products, livestock, and fish, to market by motor vehicle. It involves 
a question as to whether or not the practice of trip leasing of motor 
vehicles by regulated motor carriers—a practice which has been in 
existence for many years even antedating the Motor Carrier Act of 
1935—is to be continued or drastically curtailed and even abolished. 

If the Commission’s 30-day lease rule is permitted to take effect as 
scheduled, the agricultural community, and shippers of livestock and 
fish, will be seriously hampered in the marketing of their products, 
and the ultimate consumer will be forced to pay higher prices for these 
products. It would undoubtedly put out of business a substantial 
number of truckers, largely those engaged in hauling agricultural com- 
modities. It would, in consequence, have the effect of impairing the 
agricultural and other exemptions provided for in section 203 (b) (6) 
of the Interstate Commerce Act. 

The reported bill will permit the continuation of trip leasing which 
is so vital to agriculture, haulers of agricultural commodities, livestock, 
fish, and many motor carriers. It will assist the Commission in the 
promotion of safety of operation and equipment and carrier responsi- 
bility. It will preserve the economy and flexibility which has char- 
acterized trip leasing for many years. It will retain the privileges 
which Congress has granted to agriculture and the other enumerated 
products under section 203 (b) (6) of the Interstate Commerce Act. 

We urge prompt enactment of this legislation. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of Rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
introduced, are shown as follows (new matter is printed in italics, 
existing law in which no change is proposed is shown in roman): 


INTERSTATE COMMERCE AcT 
+ * * * * * * 
APPLICATION OF PROVISIONS 


Sec. 202. (a) The provisions of this part apply to the transportation of pas- 
senvers or property by motor carriers engaged in interstate or ‘or e 
and to the procurement of and the provision of facilities for such wraneperts ation, 
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bo 


tion of such transportation, and of the procurement thereof, and the 


j 


and the regula 
facilities therefor, is hereby vested in the Interstate Commerce 


provision ol 


Nothing in this part shall be construed to affect the powers of taxation of 
eral States or to authorize a motor carrier to do an intrastate business on the 


metete 


ays of any State, or to interfere with the exclusive exercise by each } 





of the power of regulation of intrastate commerce by motor carriers on the high- 


Vays thereo! 

c) Notwithstanding any provision of this section or of section 203, the pro 
visions of this part, except the provisions of section 204 relative to qualifications 
and maximum hours of service of employees and safety of. operation and equip 


nt, shall not apply 

1) to transportation by motor vehicle by a carrier by railroad subject to part I, 

or by a water carrier subject to part III, or by a freight forwarder subject to 
part IV, incidental to transportation or service subject to such parts, in the per- 
formance within terminal areas of transfer, collection, or delivery services; but 
ich transportation shall be considered to be and shall be regulated as transporta- 

tion subject to part I when performed by such carrier by railroad, as transportation 

subject to part II] when performed by such water carrier, and as transportation 
ir service subject to part [V when performed by such freight forwarder 

2) to transportation by motor vehicle by any person (whether as agent or 





under a contractual arrangement) for a common carrier by railroad subject to 
part 1, an express company subject to part I, a motor carrier subject to this part, 
a water carrier subject to part III, or a freight forwarder subject to part IV, in 
the performance within terminal areas of transfer collection, or delivery service; 
but such transportation shall be considered to be performed by such carrier 
express company or freight forwarder as part of, and shall be regulated in the same 
manner as, the transportation by railroad, express, motor vehicle, or water, or the 
freight forwarder transportation or service. to which such services are incidental. 

d) Nothing in this part shall be construed to authorize the Commission to regulate 
the duration of any lease, contract, or other arrangement for the use of any motor 


vehicle by a motor carrier in providing transportation, or the amount of compensation 
o be paid for such use. 
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APPENDIX A 
TITLE 49—TRANSPORTATION 
Crapter I—INTERSTATE COMMERCE COMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 207—LEASE AND INTERCHANGE OF VEHICLES 
Ex Parte No. MC-43 
LEASE AND INTERCHANGE OF VEHICLES BY Motor CARRIERS 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the 8th day of May, A. D. 1951. 


It appearing, That subsequent to an investigation into the lawfulness of the 
practices of motor common and contract carriers of property, the Commission, 
division 5, by order dated June 26, 1950, prescribed rules and regulations governing 
the practices of such carriers in the performance of transportation with motor 
vehicles owned by others, the interchange of vehicles between such common 
carriers, and the lease of vehicles by any such carriers to private motor carriers 
and shippers (15 F. R. 4339, July 8, 1950); 

It further appearing, That by order entered September 5, 1950 (15 F. R. 6125, 
Sept. 12, 1950), the effectiveness of said regulations was postponed indefinitely 

And it further appearing, That pursuant to order dated September 22, 1950 
reopening the proceeding and setting it down for oral argument, such oral argu- 
ment has been held, and, that after reconsideration by the entire Commission, 
the Commission, on the date hereof, has made and filed a report on oral argument 
containing its findings of fact and conclusions thereon, which report is hereby 
made a part hereof; 

It is ordered, That the following rules and regulations are hereby prescribed to 
become effective on August 1, 1951; 

Sec. 
207.1 Applica!ility 
207.2 Definitions. 
207.3 Exemptions. 
207.4 Augmenting equipment. 
207.5 Interchange of equipment. 
207.6 Rental of equipment to private carriers and shippers. 
AUTHORITY: §§ 207 1 to 207.6 issued under 49 Stat 546, as amended; 49 U. 8. C. 304 


§ 207.1 Applicability. The rules and regulations in this part apply to the 
augmenting of equipment by common and contract carriers of property by motor 
vehicle in interstate or foreign commerce subject to Part II of the Interstate 
Commerce Act, 49 U. 8. C. 301 et seq.; to the interchange of equipment between 
such common carriers of property by motor vehicle, and to the lease of equipment 
by common and contract carriers of property by motor vehicle, with or without 
drivers, to private motor carriers and shippers. 

§ 207.2 Definitions. (a) Authorized carrier. A person or persons authorized 
to engage in the transportation of property as a common or contract carrier under 
the provisions of Sections 206, 207, or 209 of the Interstate Commerce Act, 
49 U. §. C. 306, 307, or 309. 

(b) Equipment. A motor vehicle, straight truck, tractor, semitrailer, full 
trailer, combination tractor-and-semitrailer, combination straight struck and 
full trailer, and any other type of equipment used by authorized carriers in the 
transportation of property for hire. 

(ec) Interchange of equipment. The physical exchange of equipment between 
motor common carriers or the receipt by one such carrier of equipment from 
another such carrier, in furtherance of a through movement of traffic, at a point or 
points which such carriers are authorized to serve. s 

(d) Regulor employee. A person not merely an agent but regularly in exclusive 
full-time employment. : 

(e) Agent. A person duly authorized to act for and on behalf of an authorized 
carrier. 


86105—53——2 
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(f) Noncarrier. A person other than an authorized carrier. 

(g) Owner. A person to whom title to equipment has been issued, or who has 
lawful possession of equipment, and has the same registered and licensed in any 
State or States or the District of Columbia in his or its name. 

§ 207.3 Exemptions. Other than § 207.4 (c) and (d), relative to inspection and 
identification of equipment these rules shall not apply— 

(a) To equipment leased by one authorized carrier operating over regular 
routes to another authorized carrier operating over regular routes and operated 
between points and over routes which both lessor and lessee are authorized to 
serve, and to equipment leased by one authorized carrier operating over irregular 
routes to another such carrier and operated between points and within territory 
which both the lessor and lessee are authorized to serve; 

(b) To equipment utilized wholly or in part in the transportation of railway 
express traffic, or in substituted motor-for-rail transportation of railroad freight 
moving between points that are railroad stations on railroad billing; 

(c) To equipment utilized in transportation performed solely and exclusively 
within any municipality, contiguous municipalities, or commercial zone, as 
defined by the Commission 

(d) To equipment utilized by an authorized carrier in transportation performed 
pursuant to any plan of operation approved by the Commission in a proceeding 
arising under section 5 of the Interstate Commerce Act, or 

(e) To equipment without drivers leased by an authorized carrier from an 
individual, copartnership or corporation. whose principal business is the leasing 
of equipment without drivers for compensation. 

§ 207.4 Augmenting equipment. Other than equipment exchanged between 
motor common carriers in interchange service as defined in § 207.5 of these rules, 
authorized carriers may perform authorized transportation in or with equipment 
which they do not own only under the following conditions: 

(a) The contract, lease, or other arrangement for the use of such equipment— 

(1) Shall be made between the authorized carrier and the owner of the 
equipment; 

(2) Shall be in writing and signed by the parties thereto, or their regular 
employees or agents duly authorized to act for them in the execution of 
contracts, leases or other arrangements; 

(3) Shall specify the period for which it applies, which shall be not less 
than 30 days when the equipment is to be operated for the authorized carrier 
by the owner or employees of the owner; provided, that for six months from 
the date these rules become effective, equipment specified in section 203 
(b) (6) of the Act 49 U. S. C. 303 (b) (6) may be utilized by authorized 
carriers under contracts, leases or other arrangements applying for less than 
30 days, only under the following condition: 

(i) The equipment is being returned over reasonably direct routes 
from the destinations of shipments of the commodities specified in 
section 203 (b) (6) of the Act 49 U. 8S. C. 303 (b) (6) or points inter- 
mediate thereto, or the commercial zones of such destinations and inter- 
mediate points, as defined by the Commission, to the origins of such 
shipments, or points intermediate thereto, or the commercial zones of 
such origins and intermediate points, as defined by the Commission; 

(4) Shall provide for the exclusive possession, control, and use of the 
equipment, and for the complete assumption of responsibility in respect 
thereto, by the authorized carrier, as follows: 

(i) When entered into by parties other than authorized carriers of 
household goods, as defined by the Commission, for the duration of the 
said contract, lease or other arrangement, and the equipment shall not 
be further leased or sublet to any other authorized carrier or noncarrier 
for such duration; 

(ii) When entered into by authorized carriers of household goods, 
as defined by the Commission, during the period the equipment is 
operated by or for the authorized carrier, lessee; 

(5) Shall specify the compensation to be paid by the lessee for the rental 
of the leased equipment; provided, however, that such compensation shall 
not be computed on the basis of any division or percentage of any applicable 
rate or rates on any commodity or commodities transported in said vehicle 
or on a division or percentage of any revenue earned by said vehicle during 
the period for which the lease is effective: 

(6) Shali specify the time and date or the circumstance on which the 
contract lease, or other arrangement begins and the time or the circum- 
stance on which it ends. The duration of the contract, lease or other 
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arrangement shall coincide with the time for the giving of receipts for the 
equipment, as required by paragraph (b) of this section; and 

(7) Shall be executed in triplicate; the original shall be retained by the 
authorized carrier in whose service the equipment is to be operated, one 
copy shall be retained by the owner of the equipment, one copy shall be 
carried on the equipment specified therein during the entire period of the 
contract lease, or other arrangement. unless a certificate as provided in 
paragraph (d) (2) of this section is carried in lieu thereof. 

(b) Receipts. When possession of the equipment is taken by the authorized 
carrier or its regular employee or agent duly authorized to act for it, said carrier, 
employee. or agent shall give to the owner of the equipment, or the owner’s 
employee or agent a receipt specifically identifying the hy nt and stating 
the date and the time of day possession thereof is taken; and when the possession 
by the authorized carrier ends it or its employee or agent shall obtain from the 
owner of the equipment, or its regular employee or agent duly authorized to act 
for it, a receipt specifically identifying the equipment and stating therein the 
date and the time of day possession thereof is taken. 

(c) Inspection of equipment. It shall be the duty of the authorized carrier, 
before taking possess‘on of equipment to inspect the same or to have the same 
inspected by a person who is competent and qualified to make such inspection 
and has been duly authorized by such carrier to make such inspection as a repre- 
sentative of the carrier, in order to insure that the said equipment complies with 
parts 193 and 196 of the Motor Carrier Safety Regulations (Rev.), pertaining 
to ‘Parts and Accessories Necessary for Safe Operation,’”’ and “Inspection and 
Maintenance,” and if explosives or other dangerous articles are to be transported 
thereon, further to inspect and check such vehicles or equipment to insure that 
they or it complies with Part 197 of the said safety regulations pertaining to 
“Safe Transportation of Explosives.” The person making the inspection shall 
certify the results thereof on a report in the form hereinafter set forth, which 
report shall be retained and preserved by the authorized carrier, and if his inspec- 
tion discloses that the equipment does not comply with the requirements of the 
said safety regulations. possession thereof shall not be taken. In all instances 
in which the inspection required by this rule is made, the authorized carrier, if 
an individual, or a member of the copartnership if the authorized carrier is a 
copartnership, or one of the officials thereof if the authorized carrier is a corpora- 
tion, shall certify on the inspection report that the person who made the inspec- 
tion, whether an employee or person other than an employee, is competent and 
qualified to make such inspection and has been duly authorized by such carrier 
to make such inspection as a representative of such authorized carrier: 


Report OF VEHICLE INSPECTION 


Description of vehicle: Make __-_..----- ee eee en eee = 
Bevis NOs nvcivtsene 

ee ROSE onkis bawatiods Samitrailer: .....nwacswuoe 

License plate: No. .....-- bq Toeuniel IU iaintiNeincbh erin cipeaacbana cae ain 

CERO E DEUS 5s asin cides -esneodanmarterss 


NOt Gt MRNGTINGT ORITION ...n... . 66a cwanscwwiescscmhnd waemeeeeniatneens 
Indicate in the proper column the result of the inspection of each item listed: 





Description 


Not defee | 
Item | of defect 


tive 


| 
Defective 












po) ee 
Emergency equipment... 
EOE isi pdicdews wcnce 
Exhaust. -_... 
Fuel system. 
SNS din weatninia 
OTe. Deed tlecsdak 
Leaks 
Lights (state whic bh). 
OS Be eee Leuticdbnocetnstiskhssstsgeatuuntie 
Speedometer. .. 
Springs. ...... 
TIT. cnecccnnnencage 
Tires__.. 









Windshield wiper. -......--. 
Any other items requiring WINE. cccsunincdevususbantin 
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I hereby certify that on the day of , I carefully 
inspected the equipment described above and that this is a true and correct report 
of the result of such inspection. 


(Sign ature of person making inspection) 

I hereby certify that on the date stated above the person who made the inspec- 
tion covered by this report was competent and qualified to make such inspection 
and was duly authorized to make such inspection as a representative of 


(Name of authorized carrier) 


(Signature of authorized carrier or copartner or 
otficer of authorized carrier 

(d) Identification of equipment. The authorized carrier acquiring the use of 

equipment under this rule shall properly and correctly identify such equipment 

as operated by it when such equipment is operated by or for such carrier, during 


the period of the lease, contract, or other arrangement, in accordance with the 
Commission’s requirements in Ex Parte No. MC-41; Part 166, Identification of 
Motor-Carrier Vehicles If a removable device is used to identify the authorized 


carrier as the operating carrier. such device shall be on durable material such as 
wood, plastic, or metal, and bear a serial number in the authorized carrier’s own 
series so as to keep proper record of each of the identification devices in use 
(1) The authorized carrier operating equipment under these rules shall 
remove any legend, showing it as the operating carrier, displayed on such 
equipment, and shal! remove any removable device showing it as the operat- 
ing carrier, before relinquishing possession of the equipment 
2) Unless a copy of the lease, contract, or other arrangement is carried 
on the equipment, as provided in paragraph (a) (7) of this section, the 
authorized carrier or its regular employee or agent shall prepare a statement 
certifying that the equipment is being operated by it, which shali specify 
the name of the owner, the date of the lease, contract or other arrangement, 
the period thereof, any restrictions therein relative to the commodities to be 
transported, and the location of the premises where the original of the lease, 
contract or other arrangement is kept by the authorized carrier, which cer- 
tificate shall be carried with the equipment at all times during the entire 
period of the lease, contract or other arrangement. 

(e) Driver of equipment. Before any person other than a regular employee of 
the authorized carrier is assigned to drive equipment operated under these rules, 
it shall be the duty of the authorized carrier to make certain that such driver is 
familiar with, and that his employment as a driver will not result in, violation of 
any provision of Parts 192, 193, 195, and 196 of the Motor Carrier Safety Regula- 
tions (Rev.) pertaining to ‘“‘ Driving of Motor Vehicles,’’ ‘‘ Parts and Accessories 
Necessary for Safe Operation,” ‘‘Hours of Service of Drivers,’’ and ‘‘ Inspection 
and Maintenance,” and to require such driver to furnish a certificate of physical 
examination in accordance with Part 191 of the Motor Carrier Safety Regulations 
(Rev.) pertaining to ‘Qualifications of Drivers,’’ or, in lieu thereof, a photostatic 
copy of the original certificate of physical examination, which shall be retained in 
the authorized carrier's file. 

(f) Record of use of equipment. The authorized carrier utilizing equipment 
operated under these rules shall prepare and keep a manifest covering each trip 
for which the equipment is used in its service, containing the name and address 
of the owner of such equipment, the make, model, vear, serial number, and the 
State registration number of the equipment, and the name and address of the 
driver operating the equipment, point of origin, the time and date of departure, 
the point of final destination, and the authorized carrier's serial number of any 
identification device affixed to the equipment. During the time that equipment 
subject to these regulations is operated there shall be carried with the equipment, 
bills of lading, waybills, freight bills, manifests, or other papers identifying the 
lading, which shall clearly indicate that the transportation of the property carried 
is under the responsibility of the authorized carrier which papers, together with 
the truck manifest, shall be preserved by the authorized carrier. 

§ 207.5. Interchange of equipment. Authorized common carriers may by con- 
tract, lease, or other arrangement, interchange any equipment defined in § 207.2 
of these rules with one or more other such common carriers, or one of such carriers 
may receive from another such carrier, anv of such equipment, in connection with 
any through movement of traffic, under the following conditions: 
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(a) Agreement providing for interchange. The contract, lease, or other arrange- 
ment providing for interchange shall specifically describe the equipment to be 
interchanged; the specific points of interchange; the use to be made of the equip- 
ment and the consideration for such use; and shall be signed by the parties to 
the contract, lease, or other arrangement, or their regular employees or agents 
duly authorized to act for them, in the execution of such contracts, leases, or 
other arrangements 

(b) Authority of carriers participating in interchange. The certificates of public 
convenience and necessity held by the carriers participating in the interchange 
arrangement must authorize the transportation of the commodities proposed to 
be transported in the through movement, and service from and to the point where 
the physical interchange occurs. 

(c) Driver of interchanged equipment. Each carrier must assign its own driver 
to operate the equipment that is proposed to be operated from and to the point 
or points of interchange and over the route or routes or within the territory author- 
ized in the participating carriers’ respective certificates of public convenience and 
necessitv 

(d) Through lills of lading. The traffic transported in interchange service 
must move on through bills of lading issued by the originating carrier, and the 
rates charged and revenues collected must be accounted for in the same manner 
as if there had been no interchange of equipment. Charges for the use of the 
equipment shall be kept separate and distinct from divisions of the joint rates or 
the proportions thereof accruing to- the carriers by the application of local or 
proportional rates 

(e) Inspection of equipment. It shall be the duty of the carrier acquiring the 
use of equipment in interchange to inspect such equipment, or to have it inspected 
in the manner provided in § 207.4 (c) of these rules, and equipment which does 
not meet the requirements of the safety regulations shall not be operated in the 
respective services of the interchange carriers until the defects have been corrected 

(f) Identification of equipment. The authorized carriers operating equipment 
in interchange service under this section shall carry with each vehicle so operated 
a copy of the contract, ease. or other arrangement while the equipment is being 
operated in the interchange service 
§ 2076 Rental of equipment to private carriers and shippers. 

(a) Renting equipment with drivers. Unless such service is specified in thelr 
operating authorities, authorized carriers shall not rent equipment with drivers 
to noncarriers. 

(b) Rental of equipment without drivers Authorized common carriers shall 
not rent equipment without drivers to noncarriers. 

Notice of this order shall be given to the general public by depositing a copy 
hereof in the office of the Secretary of the Commission at Washington, D. C., 
and by filing it with the Director of the Division of the Federal Register. 

By the Commission. 

[SEAL] W. P. Barret, Secretary. 





Wasninaton, D. C., May 20, 19538. 
Ex Parte No. MC-43 
LEASE AND INTERCHANGE OF VEHICLES BY Motor CARRIERS 
NOTICE 

The Commission on May 18 approved and adopted four orders in the above- 
entitled proceeding. One of the orders which was approved and adopted is the 
attached order relating to modification and clarification of § 207.3, 207.4 and 207.5. 
Through inadvertence an incorrect version of that order was placed on the press 
table and released vesterdav. but it was not served on the parties. The incorrect 
copies are without force and effect and should be disregarded. 


Greorce W. Lairp, Acting Secretary. 
Attachment. 
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TITLE 49—TRANSPORTATION 
CuaprerR I—INTERSTATE Commence CoMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 207-—LEASE AND INTERCHANGE OF VEHICLES 
Ex Parte No. MC-43 
LEASE AND INTERCHANGE OF VEHICLES BY Moror CARRIERS 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the 18th day of May, A. D. 1953. 

The matter of rules and regulations governing the lease and interchange of 
vehicles by motor carriers prescribed by order dated May 8, 1951, being under 
consideration; and 

It appearing, That the said rules and regulations have not yet been made 
effective; and 

It further appearing, That pursuant to a consideration of a number of petitions 
filed in the above-entitled proceeding and replies thereto, and upon the record as 
made, some modification and clarification of §§ 207.3, 207.4, and 207.5 is war- 
ranted; and good cause appearing therefor: 

It is ordered, That the following sections of the said rules and regulations be 
amended as hereafter indicated: 

1. § 207.3— Modify the preliminary statement in this section so that it will read 

as follows: 

§ 207.3 Exemptions.— Other than section 207.4 (c) and (d), relative 
to inspection and identification of equipment, and section 207.6, relative 
to rental of equipment, these rules shall not apply— 

2. § 207.3 (e)— Modify the present paragraph (e) so that it will read as follows: 

(e) To the lease of equipment without drivers by an authorized 
carrier from an individual, copartnership or corporation, whose prin- 

cipal business is the leasing of equipment without drivers for com- 
pensation. 

3. § 207.3—Following paragraph (e) of this section add paragraph (f) as follows: 

(f) To equipment other than a power unit, provided that such equip- 
ment is not drawn by a power unit leased from the lessor of such equip- 
ment. 

4. § 207.4 (a) (4) (i)—Modify the present subdivision (i) so that it will read as 

follows: 

(i) For the duration of said contract, lease or other arrangement, 
except that provision may be made therein for considering the lessee as 
the owner for the purpose of subleasing under these rules to other author- 
ized carriers during such duration; 

§ 207.4 (a) (4) (ii)—Modify the present subdivision (ii) so that it will read as 

follows: 

(ii) When entered into by authorized carriers of household goods, for 
the transportation of household goods, as defined by the Commission, 
during the period the equipment is operated by or for the authorized 
carrier, lessee; 

6. § 207.4 (c)—Substitute a period for the colon following the last sentence of 
this paragraph which precedes the ‘‘ Report of Vehicle Inspection’”’ and add 
the following sentence: 

When equipment other than a power unit is leased, a form of report 

applicable to such equipment may be used, 

. § 207.5 (c)—Modify the present paragraph (c) so that it will read as follows: 

(c) Driver of interchanged equipment.— Except as provided in (1) hereof 
each carrier must assign its own driver to operate the equipment that is 
proposed to be operated from and to the point or points of interchange 
and over the routes or within the territory authorized in the participating 
carriers’ respective certificates of public convenience and necessity. 

(1) Authorized common carriers, holding certificates of publie con- 
venience and necessity fron this Commission suthorizing the trans- 
portation, in interstate or foreign commerce, over irregular routes, of 
articles or commodities which, because of their size. weight or shape, 
require the use of special equ'pment, may perform a throueh meove- 
ment of such articles or commodities on such special equipment, 
without change of drivers at the point of interchange. 


= 


~ 
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8. § 207.5 (f)—Modify the present paragraph (f) so that it will read as follows: 

(f) Identification of equipment. The authorized carriers operating 

equipment in interchange service under this section shall carry with each 

vehicle so operated a copy of the contract, lease, or other arrangement 

while the equipment is being operated in the interchange service. Author- 

ized carriers operating power units in interchange service shall identify 

such equipment in accordance with the Commission’s requirements in 

Ex Parte No. MC-—41, part 166, Identification of Motor Carrier Vehicles. 

9. § 207.5—Following paragraph (f) of this section add paragraph (g) as follows: 

(g) Through movement involving more than two carriers. For the purpose 

of this rule, a lessee of equipment on a through movement involving more 

than two carriers, shall be considered the owner of the equipment for the 

purpose of leasing the equipment for movement to destination or for 
return to the originating carrier. 

It is further ordered, That this order shall become effective on September 1, 1953. 


INTERSTATE COMMERCE COMMISSION, 
Washington, May 19, 1953. 


Ex Parte No. MC—43 


LEASE AND INTERCHANGE OF VEHICLES BY Motor CArRRtERS MODIFICATIONS OF 
Leasinc Routes AND ErrecriveE DATE oF ORDER 


NOTICE TO THE PUBLIC 


By orders entered in this proceeding May 18, 1953, the Commission has fixed 
the effective date of the rules, and has slightly modified certain of the rules 
prescribed herein by order of May 8, 1951, other than the so-called 30-day mini- 
mum lease rule, which is modified in certain particulars by a separate order. 

By order entered herein on May 18, 1953, the Commission has modified the 
order of May 8, 1951, prescribing the leasing and interchange rules, so that the 
rules shall become effective on September 1, 1953. 


Modifications of Rules, Other Than 30-Day Rule 


1. Section 207.3 Exemptions. The opening paragraph of this section has been 
modified to make the equipment specified therein subject to section 207.6, which 
relates to rental of equipment to private carriers and shippers. 

Paragraph (e) of this section has been modified so as to apply to ‘‘the lease of 
equipment”’, in lieu of “equipment”. A paragraph, (f), has been added to the 
section, the effect of which is to exempt from the .easing rules, other than sections 
207.4 (c) and (d), and 207.6, semitrailers and trailers which are not drawn by 
power units leased from the lessors of the semitrailers and trailers. 

2. Section 207.4 Augmenting equipment. Subparagraph (a) (4) (i) has been 
revised so as to permit provision in the contract, lease or other arrangement for 
considering the lessee as the owner of the equipment, for the purpose of subleasing 
it under the rules to other authorized carriers. 

Subparagraph (a) (4) (ii) has been modified slightly by inserting, after ‘‘house- 
hold goods,” the following: “for the transportation of household goods.” 

Paragraph (c), Inspection of equipment, has been amended by adding a sentence 
to the paragraph immediately preceding the form, the effect of which is to au- 
thorize a form of report applicable to nonpowered equipment, when such equip- 
ment is leased. 

3. Section 207.5 Interchange of equipment. Paragraph (c) of this section, 
relating to drivers of interchanged equipment, has been modified so as to permit 
common ecarriers holding certificates from the Commission authorizing the trans- 
portation, over irregular routes, of articles or commodities, which, because of their 
size, weight, or shape, require the use of special equipment, to perform a through 
movement of such articles or commodities on such special equipment without 
change of drivers at the point of interchange. 

Paragraph (f) of this section has been modified by the addition of a requirement 
that power units operated in interchange service shall be identified in accordance 
with the Commission’s regulations in Ex Parte No. MC-—41, Part 166, Identifica- 
tion of Motor Carrier Vehicles. A new paragraph, (g), has been added to this 
section providing that, for the purpose of the interchange rule, a lessee of equip- 
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ment on a through movement involving more than two carriers, shall be cone 
sidered the owner of the equipment for movement to destination or for return 
to the originating carrier. This is intended to facilitate return of equipment in a 


3- or 4-carrier movement. 
Minimum Lease Period as Applied to Farmer-Owned Equipment 


In response to petitions of the National Grange, American Farm Bureau, 
United Fresh Fruit and Vegetable Association, and International Apple Associa- 
tion, and as a result of further study of the probable effect of the rule providing 

shtly modified 
subparagraph 207.4 (a) (3), which permits the utilization by authorized carriers 
of equipment specified in section 203 (b) (6) of the Interstate Commerce Act, 49 
U.S. C. 303 (b) (6), for a period of six months from the new effective « » of the 
rules, under the conditions presently specified in subparagraph 207.4 (a) (3) (i) of 
the rules. In addition, by a new subparagraph, it is provided that an authorized 


for a minimum lease period of 30 days, the Commission has sli; 
\ 
h 





carrier may lease a motor vehicle owned by a producer or grower of agricultural 
commodities, or of livestock for any period, where the vehicle has been used to 
transport the agricultural commodities or livestock of the producer or grower to 
market and the motor carrier desires to use the vehicle for his transportation on the 
return of the vehicle, to a point in the State where the tran portation of the 
so-called exempt commodities originated, provided the carrier is given a statement 
at the time of the lease, signed by the producer or grower, stating the origin and 
destination of the agricultural commodities or livestock, and authorizing the 
driver to lease the vehicle for the return trip. 
Georce W. Latrp, 
Acting Secretary. 


TITLE 49—TRANSPORTATION 
Cuaprer I—INreERSTATE COMMERCE COMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 207-——-LEASE AND INTERCHANGE OF VEHICLES 


ORDER 
INTERSTATE COMMERCE COMMISSION 
Ex Parte No. MC—43 


LEASE AND INTERCHANGE OF VEHICLES BY MOTOR CARRIERS IN THE MATTER OF 
FIXING THE EFFECTIVE DATE OF THE ORDER 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the 18th day of May A. D. 1953. 

Upon further consideration of the record in the above-entitled proceeding: 

It appearing, That on January 12, 1953, the Supreme Court of the United States, 
in an opinion in American Trucking Assns., Inc., et al v. United States, et al.; 
Eastern Motor Express, Inc. et al. v. United States et al.; and Secretary of Agriculture 
of United States et al. v. United States et al., Nos. 26, 35, and 36, October term, 
1952, reported in American Trucking Assns., v. United States, 344 U. S. 298, 
affirmed judgments entered respectively by the United States District Court for 
the Northern District of Alabama, in American Trucking Associations, Inc. v. 
United States, 101 F. Supp 710, and the United States District Court for the 
Southern District of Indiana, in Hastern Motor Express, Inc., et al v. United 
States, 103 F. Supp. 694, which judgments denied permanent injunctions against 
the enforcement of the order heretofore entered in said proceeding prescribing 
rules and regulations: 

And it further appearing, That on March 9, 1953, the Supreme Court denied a 
petition for rehearing in the proceedings first above cited, and that on March 13, 
1953, the injunction against enforcement of the said order pending appeal, there- 
tofore entered by the United States District Court for the Southern District of 
Indiana was duly dissolved; 

[t ts ordered, That the order entered in said proceeding on May 8, 1951, which 
was subsequently modified to become effective upon further order of the Commis- 
sion, following the termination in the United States Supreme Court of the appeal 
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‘ 


decided in American Trucking Assns. v. United States, 344 U.S. 298, be, and the 
said order of May 8, 1951, is hereby, mouified so as to become effective September 
1, 1953. 
By the Commission. 
[SEAL] Georce W. Larrp, 
Acting Secretary. 





TITLE 49—TRANSPORTATION 
CuaptTeR I—INTERSTATE COMMERCE COMMISSION 
Subchapter B—Carriers by Motor Vehicle 
PART 207—-LEASE AND INTERCHANGE OF VEHICLES 
Ex Parte No. MC-—43 
LEASE AND INTERCHANGE OF VEHICLES BY MOTOR CARRIERS 


At a General Session of the Interstate Commerce Commission, held at its office 
in Washington, D. C., on the 18th day of May A. D. 1953. 

Upon consideration of the record in the above-entitled proceeding, and of 

(1) Petition of National Grange, dated February 23, 1953, to postpone. until 
January 1, 1954, the effective date of section 207.4 (a) (3) of the lease and inter- 
change rules; 

(2) Petition of American Farm Bureau, dated March 12, 1953, to postpone 
indefinitely determination of effective date of rules; 

(3) Petition of International Apple Association, dated March 18, 1953, for 
postponement of effective date of order, particularly section 207.4 (a) (3), nending 
action by Congress on certain bills (S. 925 and H. R. 3203); 

(4) Petition of United Fresh Fruit and Vegetable Association, dated ‘arch 
25, 1953, for exemption of haulers of agricultural products from section 207.4 (a) 
(3) of leasing rules or postponement thereof. until Congress acts on S. 925 and 
H. R 3203; 

(5) Reply of Class | Railroads of America, dated April 2, 1953, to the extent 
applicable to the above petitions; 

(6) Reply of International Brotherhood of Teamsters, Chauffeurs, W arehouse- 
men & Helpers of America, filed April 6, 1953, to the extent applicable to the 
above petitions: 
and good cause appearing therefor: 

It 1s ordered That subparagraph 2074 (a) (3) of the rules and regulations 
prescribed by order dated May 8 1951 in the above-entitled proceeding be 
amended to read as .ollows 

(3) Shall specify the period tor which it applies which shail be not less than 
30 days when the equipment is to be operated for the authorized carrier by the 
owner or empiovee of the owner; excepting 

(i) That for « period of six months from the date these rules become 
effective equipment specified in section 203 (b (6) of .he Act, 49 tL. 5S. C 
303 (b) (6), may be utilized by authorized carriers under contracts eases 
or other arrangements applying or ess tha: 30 days oniv on condition 
the equipment is being returned over rea-onabi, direct routes rom the 
destinations ot shipments of the commodities pec'fied n section 203 (b) (6) 
of the Act 49 U S C 303 b) (6) or points interm: diate theretc or the 
commercial zones 0 such destinations and intermediate points as defined 
by the Commission to the origins o' such shipments, or points intermediate 
thereto, or the commercia: zones of such origins and intermediate points 
as defined by the Commission: and that thereafter 

(ii) A carrier may lease the motor vehicle owned by a producer or grower 
of agricultural commodities or of livestock for any period where such pro- 
ducer or grower uses the vehicle in transporting hi: agricultural commodities 
or livestock to market and the motor carrier desires to use it for transporta- 
tion authorized by its certificate on the return of the vehicle to a point in 
the state from which the agricultural products or livestock were transported, 
provided the motor carrier receives at the time of the lease a statement 
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signed by such producer or grower, giving the origin and destination of the 
shipment of agricultural commodities or livestock and authorizing the driver 
to lease the vehicle for the return trip; 
It is further ordered, That this order shall become effective on September 1, 
1953; 
And it is further ordered, That the said petitions, to the extent they seek greater 
or different relief than that granted herein, be, and they are hereby, denied. 
Notice of this order shall be given to the general public by depositing a copy 
thereof in the office of the Secretary of the Commission at Washington, D. C., 
and by filing a copy with the Director, Division of the Federal Register. 
[49 Stat. 546, as amended, 49 U.S. C. 304] 
By the Commission, 
[sEaL]} Georce W. Larrp, 
Acting Secretary. 








MINORITY VIEWS 


It is the view of the undersigned that H. R. 3203, as reported, should 
not be passed. 

There is no difference, of any practical significance, between the 
bill as introduced and the bill as reported. In significant part, the 
original and the reported bill are identical. Both provide, with 
respect to part II of the Interstate Commerce Act, that: 

Nothing in this part shall be construed to authorize the Commission 
to regulate the duration of any lease, contract, or other arrangement 
for the use of any motor vehicle * * *, or the amount of compensation 
to be paid for such use. 

The affirmative grant of authority which the committee amendment 
purports to give to the Interstate Commerce Commission is, in 
reality, no grant at all. The Supreme Court of the United States, 
and all lower courts, have held consistently that the Commission 
already had such authority. 

Thus, in both its original form and as reported, the bill would deprive 
the Interstate Commerce Commission of any authority to put any time 
limitation whatever upon the practice of trip leasing in the field of 
motor carrier operation. But the testimony adduced in the course of 
the extensive hearings on this bill demonstrated that serious evils 
and dangers are inherent in single trip leasing of motor vehicles, and 
the testimony on behalf of the Interstate Commerce Commission 
was to the effect that enactment of the bill will encourage a reversion 
to the very conditions which caused the Congress to provide for 
regulation of motor transportation in the first place. ( 

The occasion for the introduction of H. R. 3203 was the apprehension 
that a requirement proposed by the Interstate Commerce Com- 
mission that leases by noncertificated owner-operators of their vehicles, 
with drivers, to certificated carriers must be for a period of not less 
than 30 days would in substantial measure curtail the benefit of the 
agricultural exemption contained in section 203 (b) (6) of the Inter- 
state Commerce Act. 

As spelled out in the course of the hearings by representatives of 
the agricultural interests, the fear is that a rule against leasing of 
owner-operated vehicles on a single-trip basis for a return-loaded 
movement following a haul of exempt products to market would 
enhance the cost of the. initial movement to include the cost of a 
return trip empty, and that this would either be prohibitive or would 
enhance the price of exempt products when sold to the public. 

This apprehension of the agricultural interests could be set at rest 
by an amendment which we propose to offer which would amply 
protect the single-trip lease for a return movement following a move- 
ment of exempt products to market, and which would, at the same 
time, leave with the Interstate Commerce Commission effective 
authority to regulate the duration of motor-carrier leases in general. 

It should not be overlooked that the single-trip leasing practice is 
by no means confined to return movements following haulage of 
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exempt products to market. Such movements are but a small frac- 
tion of what is involved. ‘Trip leasing is a nationwide practice which 
has given birth to the itinerant owner-truck operator—and there are 
several hundred thousand of such individuals—who leases himself 
and his vehicle for a single trip to a certificated carrier for a division 
of the revenue and who operates under the shelter of the lessee’s 
certificate without himself qualifying as a common carrier under the 
requirements of the law—and this practice extends into all fields of 
motor-carrier operation. Viewed realistically, what is involved is not 
a lease of a vehicle to supplement the equipment of an authorized 
carrier, but rather a lease for a single trip to an itinerant truckowner 
of a certificated carrier’s operating authority. 

The untoward results of unrestrained single trip leasing are obvious. 
An itinerant truckowner, seeking his livelihood, shops for a load and 
the coverage of a certificated carrier’s certificate. He enters into no 
stable or enduring relationship with the authorized carrier—his under- 
taking ends at the end of the single trip, and then he goes shopping 
again. He is largely at the mercy of his lessee in the matter of division 
of the revenue and must therefore seek to haul only those commodities 
carrying the higher rates. He is here today and gone tomorrow, and 
no regulatory authority can keep track of him. 

‘It does not do to say that the certificated lessee carrier is responsible 
for the operation of the itinerant lessor. ‘The Interstate Commerce 
Commission would need an army of supervisors to see to it that 
authorized carriers, leasing their operating rights to itinerant truck 
operators for a single trip, in turn saw to the condition of the vehicle, 
the qualification of the driver, and the observance of limitations upon 
the size of loads or the length of haul without rest. The temptation 
to overlead an undermaintained vehicle and to drive beyond the 
limitations prescribed by law has proved irresistible, as the hearings 
clearly developed. 

Less apparent than the safety feature, but equally subversive of the 
purposes of the Interstate Commerce Act, is the demoralizing effect 
of single trip leasing upon the rate structure in the motor carrier 
industry. It was testified on behalf of the Interstate Commerce 
Commission that it is not possible under conditions of unrestricted 
trip leasing to establish and maintain motor carrier rates with due 
regard to the cost of the service performed. 

The majority of the committee, by amending the bill, apparently 
recognizes that the original bill ought not to be passed. But the 
committee amendments entirely fail to meet valid objections to the 
bill in its original form. It will do little or no good to require that 
the lease be in writing and that a copy thereof be carried in the vehicle 
covered thereby. This only adds an additional unenforceable re- 
quirement to those already provided by law. The necessity, as the 
regulatory authority has found, is a stable relationship between the 
owner-operator lessor and the lessee certificated carrier, and the 
Commission unanimously found that 30 days is the requisite mini- 
mum duration.” With this we agree; but we share the view of the 
majority of the committee that protection should be afforded for 
single trip leasing of owner-operated trucks for bona fide return 
movements following movements of exempt products to market. 
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The single reason advanced in support of H. R. 3203 is that the 30- 
day requirement would materially circumscribe and diminish the 
benefit of the agricultural exemption. The substitute bill which we 
propose to offer would fully protect against any such result and 
would at the same time avoid depriving the Interstate Commerce 
Commission of effective control over the motor-carrier industry. 
The testimony convincingly demonstrated that passage of the bill 
as introduced, or in the form reported, would so hamper the Com- 
mission as to render part II of the act virtually unenforceable. No 
such result is necessary in order fully to protect the full benefit of the 
agricultural exemption to those in whose behalf it was enacted. 

In prescribing the 30-day rule the Interstate Commerce Commission 
was not unaware of the need for special treatment of return move- 
ments following exempt movements to market. As to them, the 
Commission’s order provided an exception, namely, that the 30-day 
requirement should not become effective until 6 months after it 
should become effective otherwise. Moreover, on May 18, 1953, 
the Commission amended its order to provide for a permanent ex- 
emption from the 30-day minimum lease provision to the producer 
or grower of agricultural commodities or of livestock. In order to 
be certain of lasting protection of single trip lease return movements 
following exempt movements to market, we would go one step further 
and remove permanently the 30-day requirement for all motor ve- 
hicles operating under section 203 (b) (6) of the act, enabling such 
vehicles to trip lease permanently. ( 

The bill reported by the committee would legalize single-trip leasing 
without distinction between return hauls following exempt movements 
to market on the one hand and the great body of the trip-leasing 
practice on the other. The substitute which we propose to offer 
would provide this distinction and it would avoid any serious inhibi- 
tion upon the Interstate Commerce Commissioa in the enforcement 
of part II of the Interstate Commerce Act. 

It is worthy of note that 17 States of the Union already have in 
effect regulations on trip leasing which are in general comparable to 
those proposed by the Interstate Commerce Commission with respect 
to interstate movements and that in some instances those State 
regulations are much more restrictive than those proposed by the 
Commission or any regulations which would be permitted under 
the bill proposed in this report. The 17 States which have trip- 
leasing provisions are: Arizona, Colorado, Connecticut, Florida, 
Georgia, Kansas, Michigan, Missouri, Nebraska, New Mexico, New 
York, North Carolina, Oregon, Pennsylvania, Texas, Washington, and 
Wisconsin. 

The Interstate Commerce Commission and the Department of 
Commerce are strongly opposed to the enactment of this legislation. 
Their reports on H. R. 3203, as introduced, are shown in appendix 1 
to the minority views. 

We recommend that the committee amendment be rejected and that 
our substitute bill be adopted. Enactment of our bill would prevent 
interference by the Interstate Commerce Commission in the trip 
leasing of vehicles which haul exempt agricultural commodities and 
livestock. Our measure would not result in any increase in the cost 
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of transporting farm commodities, nor would it result in any increase 
in prices to consumers. Our bill would reduce to a minimum, if not 
eliminate entirely, the abuses now associated with trip leasing, which 
the Interstate Commerce Commission has characterized as a violation 
of part II of the Interstate Commerce Act. For all these reasons. we 
recommend the rejection of the Committee amendment and passage 
of our substitute bill. 
Tuomas M. PELty. 
Rosert Crosser. 
Artuur G. KLEIN. 
Witii1amM T. GRANAHAN, 
Louis B. Heuer. 
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APPENDIX 1 TO MINORITY VIEWS 


INTERSTATE COMMERCE COMMISSION, 
Washington, March 24, 1958. 
Hon. Cuarues A. WoLvVERTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear CHAIRMAN WOLVERTON: Your letter of February 21, 1953, addressed 
to the Chairman of the Commission and requesting comments on H. R. 3203, 
introduced by you (by request), to amend the Interstate Commerce Act in order 
to prohibit the Interstate Commerce Commission from regulating the duration 
of certain leases for the use of equipment by motor carriers, and the amount of 
compensation to be paid for such use, has been referred to our Committee on 
Legislation and Rules. After careful consideration by that committee, I am 
authorized to submit the following comments in its behalf: 

This bill proposes to amend section 202 of the act by adding at the end thereof 
a new paragraph (d) which would specifically deprive the Commission of au- 
thority to regulate the duration of, and the compensation to be paid under, any 
lease, contract, or other arrangement for the use of any motor vehicle by a motor 
carrier, the exercise of which authority by the Commission was recently unheld 
by the Supreme Court in American Trucking Association, Inc. v. United States 
(—U. 8. —, 73 S. Ct. 307), decided January 12, 1953. 

The reasons which impelled the Interstate Commerce Commission in Ez parte 
No. MC-48, Lease and Interchange of Vehicles by Motor Carriers (52 M. C. C. 
675), to adopt rules and regulations respecting the lease and interchange prac- 
tices of authorized motor carriers subject to its jurisdiction may be summarized 
from the report in that proceeding as follows: 

Leasing practices of authorized carriers have presented difficult problems from 
the inception of regulation in 1935, particularly in determining the parties en- 
titled to certificates and permits under the “‘grandfather’’ clauses of the act. The 
Commission’s Bureau of Motor Carriers began a study of the practices in 1940, 
held meetings with various typical carriers throughout the country, and re- 
leased a statistical report dealing with practices in 1943. The study was sus- 
pended during the war, but resumed thereafter, and in 1947 tentative rules to 
govern the practices were offered to representatives of the carriers for criticisms 
and suggestions. Although there was general agreement that some action should 
be taken to correct abuses, the carriers were unable to agree as to the nature 
of such action. 

During the war, directives of the Office of Defense Transportation and orders 
of this Commission, intended to make the fullest use of motor-vehicle capacity 
and conserve fuel and tires, sanctioned many practices which were permitted 
only because of the emergency. As a result, leasing among authorized carriers 
became more prevalent and widespread. After the war, the desire of veterans 
to engage in business for themselves and the ease in obtaining financial aid, 
together with the difficulty of entering a regulated industry, resulted in a great 
increase in leasing practices, particularly with respect to the employment of 
owner-operators. Motor common carriers in the eastern part of the country 
began augmenting their equipment during periods of heavy traffic with vehicles 
of other carriers, exempt haulers, or private carriers, without a lease of any 
kind. In the Chicago, Ill., area motor carriers became increasingly dependent 
on the services of itinerant owner-operators of trucks. 

Arrangements for the use of equipment by authorized carriers frequently were 
mode over the telerhone without any inspection of the vehicle by the lessee to 
insure compliance with safety regulation requirements or any check as to whether 
the driver wes qualified to operate the vehicle under Commission rules. These 
arrangements were not always concluded before the transportation took place. 
Sometimes owner-operators picked up loads and then shopped around for a 
carrier which would issue billing covering the shipment under the most desir- 
able arrangement. Some operators at times transported freight on the billing 
of a carrier, without the knowledge of the latter, and without paying to it any 
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portion of the revenue collected. In some instances, the owners of the vehicles 
obtained control of the traffic through the contacts which they established with 


the shippers As a result of such contacts, in some instances the vehicle owners 
transported for shippers under lease, without reporting the lease to the carrier. 
Authorized carriers were found to be extending their operations outside the 


ecope of their certificates or permits under the guise of leasing to other carriers. 
In preference to interchanging traffic at a common point, other carriers were 
transporting traffic through to destinations under ostensible lease to the carrier 
having actual authority to serve the destination. 

Many authorized carriers utilizing the services of owner-operators under trip 
leases found that they were unable to determine whether the operators were in 
compliance with the Commission's hours-of-service regulation, and, as such 
operators did not always carry certificates of physical examination, their fitness 
to drive could not be ascertained. Violations of the Commission’s hours of serv- 
ice were widespread, accompanied by falsifications of the daily logs of the opera 


tors. In the case of an owner-operator engaged for a single trip, it was not 
always possible for the lessee-carrier properly to inspect the equipment to ascer- 
tain if it complied with the safety requirements of the Commission. A number 


of witnesses who were formerly owner-operators testified to driving for periods 
exceeding the Commission’s hours-of-service requirements, ranging from 16 to 
76 hours without adequate rest, overloading of equipment, deferring necessary 
repairs, driving under hazardous conditions and numerous other bad practices 
Laxity of inspection of equipment by the lessee-carrier was a common experience 
of these witnesses. 

The Commission’s policy with respect to leasing practices, particularly trip 
leasing, is shown in the following summary of statements from the Commis- 
sion’s report in Lease and Interchange of Vehicles by Motor Carriers, supra 
(pp. 725 

“The evidence as to laxity in inspection of equipment and the checking by 
prospective lessees of drivers and drivers’ qualifications relates preponderantly 
to equipment leased for a single trip, particularly equipment of the itinerant 
owner-operator who does not become integrated with the service of an authorized 
carrier for any definite period. * * * Where their {owner-operators] services 
are utilized under continuing arrangements, such as those considered in the 
grandfather proceedings, we see no obstacles to proper administration of the 
act nor any necessity at present to require the assumption by such owner-op- 
erators of the status of employed drivers We are convinced, however, that 
trip leasing, and especially trip leasing of equipment that is operated for the 
lessee by the owner, or emplovees of the owner, is inimical to sound regulation 
and proper administration of the provisions of part II of the act and of our 
safety regulations. The rules prescribed herein will provide that leases of such 
equipment apply for a definite period. Some minimum period is necessary to 
insure proper inspection of equipment and a check of the qualifications of the 
driver, particularly when the latter is not an employee of the lessee and we 
find that a minimum period of 30 days would be reasonable. 

“In this connection we observed that carriers which conduct operations en- 
tirely, or almost entirely in nonowned equipment, and, more particularly, in 
equipment rented on the basis of a percentage of the revenue earned with the 
equipment, are in an extremely favorable competitive position as compared 
with carriers having substantial investment in equipment devoted to for-hire 
transportation. Moreover, a carrier’s inability to provide service except in 
equipment owned and operated by others raises serious doubts as to its fitness 
and ability. This is a matter which undoubtedly merits more consideration 
than it has heretofore received in passing upon applications for operating authority 
and for extensions of such authority. 

* * * * * ~ * 

“We further conclude that compensation for the rental of equipment based 
upon a percentage of the revenue earned with the equipment should be prohibited. 
This method of compensation leads the carriers which utilize owner-operated 
equipment to concentrate upon certain profitable traffic to the exclusion of other 
traffic. \It certainly distorts the operating statistics of carriers which depend to 
a large extent upon equipment leased on that basis. We are persuaded also that 
it plays a large part in the practice of carriers which have extensive operating 
rights, but are unable or unwilling to provide service thereunder, of leasing such 
rights to others under the guise of equipment leases. 

“Tor the present we shall not require that leases by authorized carriers of the 
equipment of carriers of exempt commodities, that is subject to our safety regu- 





-7 26 








AMENDMENT TO INTERSTATE COMMERCE ACT 2$ 


— 


lations, when utilized solely in return movements, apply for the prescribed mini- 
mum period. It seems appropriate to afford the parties some time in which to 
make the adjustments that a complete prohibition of trip leasing may render 
necessary. In permitting this temporary exemption we have given consideration 
also to the importance of such trip leasing at the present time in certain areas of 
the country. We conclude that * * * it stands upon no better footing than 
the trip leasing owner-operator equipment * * *.” 

The Commission’s order prescribing rules and regulations governing leasing 
and interchange practices of motor carriers was sustained in two statutory three- 
judge courts. The first decision was in the Northern District of Alabama, (Ameri- 
can Trucking Association, Inc. v. United States (101 F. Supp. 710)), hereinafter 
called the Alabama case, and the second decision in the southern district of 
Indiana, (Eastern Motor Express, Inc. v. United States (103 F. Supp. 694)), herein 
referred to as the Indiana case. In the Alabama case, the court found that the 
Interstate Commerce Act of 1940 enunciating a national transportation policy 
was intended to expand the statutory jurisdiction of the Commission. In the 
words of the court: 

“Integrating the functions of transporting persons and property via rail, by 
road, and by water into a mosaic of great complexity and infinite variety, the 
Congress in broad and sweeping terms committed its regulation to the Commis- 
sion, which had for half a century exhibited both fidelity and skill in this rapidly 
expanding field of industrial adventure.” 


Although the court found that the Commission’s power to preseribe the rules and 
regulations under consideration was not spelled out in any of the provisions of 
part II of the act, nevertheless, upon the principles laid down in United States \ 
Pennsylvania R. Co. (823 U. 8. 612), the court concluded that it was the intent 
of Congress to confer such jurisdiction upon the Commission. 

The court further concluded that it could not find that the evidence afforded 
no rational basis for the conclusions of the Commission, or that the rules were 
neither appropriate nor plainly adapted to carry out the congressional intent 
expressed in the national transportation policy, or that there was merit in the 
argument that the rules were unreasonable because they prescribed alsolute 
uniformity with respect to the carriers to which they applied, or were arbitrary 
because certain carriers were exempted from the force of their operation. 

The Indiana case also sustained the jurisdiction of the Commission, virtually 
for the same reasons as stated by the court in the Alabama case, from which 
latter opinion the court in the Indiana case quoted with approval. In the Indiana 
case, the court gave particular consideration to the assertions of some of the 
parties, including the Secretary of Agriculture, that the rules jeopardized the 
national economy in prohibiting the use of vehicles transporting exempt agri- 
cultural commodities in one direction for return trips as a part of the moior- 
vehicle fleet of common carriers. Although agreeing that the discontinuance of 
such practices might result in restricting the distribution of the products of agri- 
culture, increasing the mileage operated without cargo by both regulated carriers 
and the transporters of agricultural commodities and farm supplies, the court 
said this was an argument which must be addressed to the Congress. Referring 
to an estimate by former Commissioner Rogers that on February 1, 1950, there 
were approximately 40,000 haulers of agricultural commodities, farm supplies, 
and fish, operating in interstate commerce, owning 150,000 exempt trucks, as 
compared to 20,042 regulated carriers of property, the court stated: 

“Yar from justifying the continuation of the system as developed, we are of 
the opinion that this evidence further points out the necessity for the stricter 
reguiation which will result from the operation of the new rules, in view of the 
record in this case and the findings by the Commission of the serious evils which 
have resulted from the unregulated trip-leasing practices of the past, including 
those of the exempt commodity carriers. * * * The Commission gave the 
matter very careful consideration. * * * We cannot agree that the order nulli- 
fies the agricultural exemption.” 

In sustaining the decisions of the two iower courts, and in affirming the Com- 

ission’s authority to promulgate the rules, the Supreme Court in American 
Trucking Association, Inc. v. United States, supra, stated as follows: 

“We hold then that the promulgation of these rules for authorized carriers 
falls within the Commission’s power, despite the absence of specifie reference 
to leasing practices in the act. See Generai American Tank Car Corp. v. El 
Dorado Terminal Co. (808 U. S. 422. 432, 60S. Ct. 325, 331, 84 L. Ed. 361 The 
grant of general rulemaking power necessary for enforcement compels this re- 
sult. It is foreshadowed, of course, by United Stales v. Pennsylvania R. Co. 
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(323 U. 8. 612, 65 S. Ct. 471, 89 L. Ed. 499). That case validated an order re- 
quiring railroads to lease cars to a competing carrier by sea, in spite of the inability 
of the Commission to ground its action on some specific provision of the act. * * * 
This Court pointed to the fact that the “unquestioned power of the Commission 
to require establishment of (through) routes would be wholly fruitless, without 
the correlative power to abrogate the association’s rule which prohibits the 
interchange.”’ * * * There is evidence here that convinces us that regulation 
of leasing practices is likewise a necessary power; in fact we think its exercise 
more crucial than in United States v. Pennsylvania R. Co. The enforeemeni 
of only one phase of the act was there endangered; here, practically the entire 
regulatory scheme is affected by trip-leasing. 

“A fair analogy appears between the conditions which brought about the motor 
carrier act and these sought to be corrected by the present rules, confirming 
our view of the Commission’s jurisdiction.” 

The court considered the exemption in section 203 (b) (6) of ‘‘motor vehicles 
used in carrying property consisting of ordinary livestock, fish (including shell 
fish) or agricultural (including horicultural) commodities (not including manu- 
factured products thereof). if such motor vehicles are not used in carrying any 
other property or passengers for compensation,’’ and the arguments of some 
of the appellants, particularly the Secretary of Agriculture, that the rules would 
drastically reduce the significance of this section, in violation of the intent of 
Congress. With respect to this argument the court stated as follows: 

We are unable, however, to conclude that the economic dangers to the agri- 
cultural truckers from these rules constitute a violation of § 203 (b) (6). The 
mere fact that commercial carriers of agricultural products will hereafter be 
required to establish their charges on the basis of an empty return trip is not 
the same as bringing them within Commission jurisdiction generally. The 
exemption extends, by its own words, to carriage of the agricultural products, 
and not to operations where the equipment is used to carry other property 
Needless to say the statute is not designed to allow farm truckers to compete 
with authorized and certificated motor carriers in the carriage of nonagricul- 
tural products or manufactured products for off-the-farm use, merely because 
they have exemption when carrying only agricultural products. We can there- 
fore find nothing in it which implies protection of agricultural truckers’ right 
to haul other property, even though from an economic standpoint that right 
is important tegulated truckers must also receive protection upon their re- 
stricted routes and limited carriage. A balance between these competing factors, 
carried out in accordance with congressional purpose, does not seem to us un- 
reasonable or invalid.” 

As indicated above, the arguments in favor of permitting trip leasing are 
largely economic. The vehicles of exempt commodity carriers, itinerant owner- 
operators, and private carriers provide a pool of equipment available to regulated 
parriers, even those owning substantial numbers of vehicles, during periods of 
emergency or peak demand, for which no investment is required and for which 
no maintenance facilities need be provided. The use of such equipment reduces 
the empty mileage, not only of private carriers and itinerant owner-operators, 
but also of authorized carriers which have been granted certificates or permits 
to transport in one direction only. Such authorities were granted generally to 
transport particular classes of commodities, upon evidence which justified only 
the one-way grant. When such carriers later attempt to obtain authority to 
haul in the reverse direction, they are met by the determined opposition of other 
carriers in the field, and it is seldom that a need for the additional authority 
sought can be found to exist With respect to haulers of agricuitural com- 
modities, particularly perishables, it is undoubtedly true that a substantial 
business has been developed, dependent upon such haulers obtaining return loads 
of general commodities to their points of departure. 

As mentioned in part above, the arguments against permitting trip leasing of 
owner-operated equipment are that careful inspection and examination of such 
equipment and of the drivers’ logs, physical condition, and qualification are 
almost impossible when equipment is leased for a single trip because such 
inspection and examination consumes too much time. Control over drivers of 
such equipment is lax, and such drivers are careless in observing company oper- 
ating requirements, schedules, and routes. On a long haul to his home base, 
such a driver is inclined to use a route shorter than the one to which the lessee- 
carrier is restricted. At times when there is an overabundance of agricultural 
haulers and owner-operators competing for return loads, it is impossible to 
prevent their exploitation by the authorized carriers. Their utilization in any 
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important degree at such times affords an opportunity to beat down the rate 
structure to the detriment of the carriers which do not utilize such equipment 
Conversely, when the supply of such equipment is short, carriers which depend 
on it are at the mercy of the owners and may find themselves unable to meet the 
demands of their customers. The unwillingness of such owner-operators to 
transport other than solid truckloads leads to a concentration of such trafic 
with the carriers which utilize their services, tending to a diversion of the less 
profitable, less-than-truckload freight to the carriers which do not utilize owner- 
operated equipment. Enforcement of the Commission’s safety rules and hours 
of service is much more difficult in the case of drivers hired for a single trip 
The lessee-carriers do not have the same supervision over the drivers of suc! 
equipment and the equipment itself, as they do in the case of their own employees 
and vehicles and those of owner-operators hired on « long-term basis. 

We believe that the rules and regulations prescribed by the Commission are 
sufficiently flexible to enable us to strike a proper balance between the competing 
factors, that they are necessary, and that they will not impose too great a burden 
on the carriers. In this connection it should be pointed out that these regula- 
tions are subject to ready amendment in the event of any emergency 

For the reasons discussed above we do not recommend the enactment of 
H. R. 3203. 

Respectfully submitted. 

CHARLES D. MAHAFFIE, Acting Chairman, 
Hucu W. Cross, 


Committee on Legislation and Rules. 


DEPARTMENT OF COMMERCE, 
Washington, April 20, 1958. 
Hon. CHartes A. WOLVERTON, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CuarrMan: This letter is in further reply to your request dated 
February 21, 1953, for the views of this Department concerning H. R. 3203, a bill 
to amend the Interstate Commerce Act in order to prohibit the Interstate Com- 
merce Commission from regulating the duration of certain leases for the use of 
equipment by motor carriers, and the amount of compensation to be paid for 
such use. 

The bill apparently is intended to overcome the present prohibition against 
trip-leasing arrangements contained in ICC regulations recently upheld by the 
Supreme Court. 

The position of this Department is to favor economie regulation of transpor- 
tation only to the extent absolutely necessary to protect the public interest, but 
when regulatory need is established the administrative power conferred should 
be sufficiently efficient and fiexible to make such action effective. This is illus- 
trated by the present regulation of truck leasing by ICC in protection of certiti- 
cated transportation agencies against certain uneconomic aspects oi existing 
practices and conditions. Such regulations can be changed from time to time 
as necessary to meet new conditions or to correct adverse effects of prior action 
under present law. A flat statutory limitation such as is proposed in H. R. 3203 
would unduly limit the Commission’s discretion and destroy necessary flexibility. 

An orderiy system of motor-carrier control is essential to our national trans- 
portation system, and it is possible that such a system might be jeopardized if 
the ICC were denied adequate power to control the practices in question within 
its reasonable discretion. 

We therefore oppose the enactment of H. R. 3203, which would deny to the 
ICC flexible authority in this important area of motor-carrier regulation in its 
present form. 

We have been advised by the Bureau of the Budget that there would be no 
objection to our submission of this letter. 

f we can be of further assistance in this matter, please call on us. 

Sincerely yours, 
Rosert B. Murray, Jr., 
Acting Secretary of Commerce, 








32 AMENDMENT TO INTERSTATE COMMERCE ACT 

Senator Griswoup. There are also a number of letters and state- 
ments from interested part ies that are to be incorporated in the record 
at this point. 

If others wish to prepare something in writing, they can submit them 
and we will put them in the record, although we may not be able to 
hear all of the witnesses in the brief hearings that we are going to 
have. 

(The material referred to is as follows:) 

Hon. Dwicgut GRISWOLD, 


Chairman, Senate Interstate and Foreign Commerce Subcommittee 
Senate Office Building, Washington, D. C. 


My Dear SENATOR: May we most respectfully submit, on behalf of our several 
hundred members and their hundreds of thousands of principals and patrons, 
livestock producers, feeders, and farmers in the Corn Belt area and their truck 
operators, the following statement to be included, if you please, in your record 
July 8 of those favoring enactment of S. 925 into law. 

If the Interstate Commerce Commission order in Ex parte MC—43, abolishing 
truck trip leases, is permitted to become effective September 1, 1953, severe losses 
will be inflicted upon the livestock producers, feeder, and farmer, as well as 
upon thousands of legitimate, reliable, livestock truck operators. 

The practice followed for a number of years, longer than the Motor Carrier 
Act has been in effect, by these truck operators, handling livestock distances 
of more than 200 miles, of securing additional revenue by trip-leasing their 
driver and equipment to over-the-road truckers, makes possible the furnishing 
of additional market outlets for the livestock producer, feeder, and farmer, thus 
performing a service that is of the utmost value to our livestock industry. 

The livestock truck operators returning home loaded under a trip lease fur- 
nished a great many shippers service upon commodities that can be handled in 
livestock trucks, and an outlet that is also of great value to them. 

The regular over-the-road truck operator benefits through having available 
the additional supply of dependable, reliable transportation service. 

Depriving these livestock truck operators of the right to trip lease would result 
in either a stoppage of the service or, through increased cost, bring about higher 
rates and charges to be paid by the livestock producer and feeder that would be 
compensatory for the longer haul involved, and the return home empty would 
be an extravagant, wanton waste of transportation service, manpower, tires, 
gasoline, equipment, ete. 

Your proposed legislation, 8S. 925, would prevent these tremendous losses to the 
livestock producers, feeders, and farmers, and these legitimate, reliable truck 
operators, as well as the over-the-road authorized carriers and their patrons. 

The Interstate Commerce Commission decision is in direct conflict to section 
203 (b) (6), as well as public interest, and the congressional national transporta- 
tion policy set forth in the preamble to the Interstate Commerce Act. 

During the war, governmental agencies responsible for the conservation of war 
material, including transportation service, rubber, gasoline, equipment, etc., rec 
ognized the importance of livestock truck operators in the economic picture and 
fully protected their interests. 

It would seem use by the ICC of power and authority to control such intimate 
letails as duration of a truck lease is beyond the authority intended by Congress. 

Too much emphasis cannot be placed upon the fact that these reliable livestock 
truck operators handling livestock interstate and distances of 200 miles or more, 
particularly into and out of the open, cosipetitive public livestock markets, fur- 
nish a service that cannot and is not met by the railroads, and the stoppage of 
such service would withdraw a most valuable outlet and, therefore, additional 
competition for his animals, to the livestock farmer, feeder, and producer. 

Most heartily congratulate and thank you for the foresight and thoughtfulness 
responsible for the proposed legislation, S. 925. We, therefore, most earnestly 
pray that you and your associates on the Senate Interstate and Foreign Com- 
merce Committee will approve and recommend the adoption of this splendid piece 
of legislation. 

Respectfully yours, 
THE CuHrcaco Live Stock ExCHANGE, 
GEorRGE J. RENEKER, 
Chairman, Transportation Committee. 
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INTERSTATE COMMERCE COMMISSION, 
Washington, July 7. 19538 
Hon, CHARLES W. Tosey, 
Chairman, Committce on Interstate and Foreign Commerce, 
United Ntates Ne nate, Washington, D.C 


DeAR CHAIRMAN Tobey: Your letter of June 25, 1955. addressed to former 
Chairman Alldredge and requesting comments on H. R. 3205, “to amend the In 
terstate Commerce Act, with respect to the authority of the Interstate Commerce 
Cominission to regulate the use by motor carriers (under leases, contracts, or 


other arrangements) of motor vehicles not owned by them, in the furnishing of 
transportation of property,” has been considered by the entire Commission, and 
Tam authorized to submit the following comments: 

As originally introduced in the House, H. R. 3203 was identical to S. 925 on 
which our Committee on Legislation and Rules reported to you by letter dated 
March 27, 1953. In that letter, we discussed at some length the reasons which 
impelled the Commission to adopt rules and regulations respecting the lease and 
interchange practices of authorized motor carriers subject to our jurisdiction, 
and pointed out that the bill would specifically deprive the Commission of au 
thority to regulate the duration of, and the compensation to be paid under, any 
lease, contract, or other arrangement for the use of any motor vehicle by a motor 
carrier, the exercise of which authority was upheld by the Supreme Court on 
January 12, 1953, in American Trucking Associations, Inc., v. United States (33 


ove? 
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U. S. 298). In recommending against the enactment of S. 925, we stated (at 
p. 1G): * 

“We believe that the rules and regulations prescribed by the Commission are 
sufficiently flexible to enable us to strike a proper balance between the com- 
peting factors, that they are necessary, and that they will not impose too great 
a burden on the carriers. In this connection, it should be pointed out that these 
regulations are subject to ready amendment in the event of any emergency.” 

Several important liberalizing amendments in these rules and regulations 
were made on May 18, 1953, and petitions seeking other amendments are now 
receiving active consideration. 

HI. R. 3208, as it was passed in the House, would amend section 204 of the 
Interstate Commerce Act by adding at the end thereof a new subsection (e) 
which would specifically authorize the Commission to prescribe, with respect 
to the use by motor carriers of motor vehicles not owned by them, regulations 
requiring that any lease, contract, or other arrangement for the use of such 
vehicles shall be in writing and signed by the parties thereto, shall specify the 
period during which it is to be in effect, and the compensation to be paid by the 
motor carrier, and requiring that a copy thereof shall be carried in each motor 
vehicle covered thereby during the entire period of any such lease, contract, or 
other arrangement. 

The Commission would be further specifically authorized to preseribe such 
other regulations as may be reascnably necessary to assure that the motor car- 
riers Will have full direction and control of such motor vehicles while they are 
being so used and will be fully responsible for the operation thereof in accord- 
ance with applicable law and regulations, including the requirements prescribed 
by the Commission with respect to safety of operation and equipment. The 
Commission would, however, be specifically prohibited from regulating “the 
duration of any such lease, contract, or other arrangement for the use of any 
motor vehicle, or the amount of compensation to be paid for such use.” 

Actually, the affirmative grants of authority are no grants at all, since the 
Supreme Court has already held that we have such power. These specific grants 
of power may even hinder our efforts to deal with this problem in the future if 
the courts should interpret the specific enumeration of the subjects as to which 
we may regulate as a congressional intent that we have no authority to deal 
with the problem in any other way. 

By removing our authority to regulate the term of the lease and the compen 
sation to be paid thereunder, any effective regulation of leasing is made impos 
sible. In this connection, it should be pointed out that H. R. 3203 provides that 
the Commission shall have no authority to regulate “the amount of compensa- 
tion to be paid” for the use of any motor vehicle. Our regulations provide that 
the “compensation shall not be computed on the basis of any division or per- 
centage of any applicable rate or rates.” We were dealing with the manner or 
method of computing the compensation and not with the amount of such com- 
pensation. Some of the supporters of H. R. 3208 interpreted this provision to 
mean that the Commission could not regulate as to the amount, that is, the 
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number of dollars to be paid, but could regulate the manner or method of com- 
puting the compensation, that is, could prohibit using a division or percentage 
basis, and stated they had no objection to the latter. (See, for example, the 
statement of Mr. Matt Triggs, representing the American Farm Bureau Feder- 
aion, at p. 30 of the printed heurings before the House committee.) On the 
other hand, statements by proponents on the floor of the House indicate that 
the provision was intended to remove the Commission’s authority to regulate the 
manner or method of compensation. (See, for example, the Congressional Rec- 
ord of June 24, 1953, p. 7410.) If H. R. 3203 should be adopted, we believe the 
meaning of this provision should be clarified. 

Trip leasing is one of the phases of transportation now under study and 
investigation by your committee under Senate Resolution 50, adopted April 11, 
1949. Some of the evils incident to trip leasing, and the need for regulation 
thereof, are discussed at pages 21-23 of the progress report of the Domestic 
Land and Water Transportation Subcommittee (Rept. No. 1089, 82d Cong., 1st 
sess.). H. R. 3203 would prevent the Commission from dealing with this 
problem in the manner our investigation indicates to be the most effective and 
expeditious, and would probably make action by the Senate, after the completion 
of your study, substantially more difficult. 

We recommend that H. R. 3203 be not adopted. 

Respectfully submitted 

J. M. JoHNsON, Chairman. 


Armour & Co., 
LAW DEPARTMENT, 
Washington 5, D. C., July 7, 1958. 
Hon. DwicHr GRISWOLD, 
Chairman, Interstate and Foreign Commerce Committee on H. R. 3208, 
United States Senate, Washington, D. C. 

Dear Mr. CHATRMAN: Attached is a statement by Armour & Co. concerning 
H. R. 3208 which was written by Mr. H. E. Mathews, general manager of the 
transportation and distribution division of Armour & Co. We would like to 
have this statement included as part of the record of the hearings scheduled for 
July 8 and 9 by the subcommittee of the Interstate and Foreign Commerce 
Committee. 

Sincerely yours, 
J. V. Hurson. 


STATEMENT OF H. BE. MATHEWS, GENERAL MANAGER, TRANSPORTATION AND 
DISTRIBUTION DivistIon, AkMouR & Co. 


Armour & Co., as a shipper of a large portion of meat, meat products, and 
dairy products consumed by this Nation, including the necessary transportation 
of live animals to the slaughtering points, has a vital interest in any legislation 
directly affecting our ability to ship our products as the needs of the food- 
consuming public require. 

Because we felt that MC—43 would seriously impair our overall transporta- 
tion efforts, we vigorously supported H. R. 3208 in recent hearings before the 
House Interstate and Foreign Commerce Committee, and our statements are 
now 2a matter of record. 

By virtue of this letter, we respectfully urge your committee to recommend 
adoption of the bill as now written and passed by the House, as we feel that if 
same is adopted, the Interstate Commerce Commission will have the machinery 
to more closely police the features of so-called trip leasing previously deemed 
objectional, without destroying the many advantages to the public of this well 
known and widely practiced arrangment. 

Armour & Co. urges adoption of H. R. 32038. 





CHICAGO, ILL., July 8, 19538. 
Hon. Dwicut GRISWOLD, 
Chairman, Subcommittee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 

We favor H. R. 3203 because it will preserve economy, flexibility, and adequacy 
in transportation of livestock and other agricultural commodities from farms, 
ranches, and orchards to markets and other commercial channels. The 30-day 
lease rule and certain other rules proposed by commission to become effective 
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September 1, 1953, would practically destroy and abolish the trip-leasing practice 
that has been in existence longer than Federal Motor Carrier Act. Furthermore 
the objectionable rules would increase transportation costs of livestock and 
other agricultural commodities, reduce income of producers, and tend to increase 
costs to consumer. Also would reduce the number of truckers and seriously 
affect transportation needs of livestock and other agricultural producers to 
meet not only the normal seasonal requirements and especially situations 
brought about by exigencies of weather and other causes. We earnestly contend 
that objectionable rules are unwarranted and unduly restrictive and that pro- 
visions of bill are necessary and appropriate under the cirecunistances particularly 
to protect the privileges granted by Congress to livestock and other agricuitural 
producers under section 203 (B) (6) of [CC aet. We respecifully urge H. R. 82038 
be approved by your committee with recommendation that it be promptly passed. 
National Live Stock Producers Association, American National Cat- 
tlemen’s Association, National Wool Growers Association, Texas 
and Southwestern Cattle Raisers Association, Texas Sheep and 
Goat Raisers Association, Live Stock Traffic Association (of 
Texas), Charles E. Blaine, Calvin L. Blaine, Charles A. Stewart, 

Lee J. Quasey. 


STATEMENT SUBMITTED BY THE Daiky INDUSTRY COMMITTEE, WASHINGTON, D. C, 


The Dairy Industry Committee, composed of official representatives of the 
following national dairy associations: American Butter Institute, National 
Cheese Institute, National Creameries Association, American Dry Milk Insti- 
tute, Evaporated Milk Association, International Association of Ice Cream Man- 
ufacturers, and Milk Industry Foundation, urges this committee to report fav- 
orably, without any crippling amendment, the bill H. R. 3203. 

The perishability of its product makes the dairy industry especially and most- 
vitally dependent on transportation incident to the production, assembling, 
processing, and distribution of milk and dairy products. Milk is produced 365 
days a year. It must be transported from the farm to the processing plant and 
to the consumer without delay. Delay means spoilage and spoilage means eco- 
nomic waste. 

To maintain this constant transportation service, the maximum degree of flex- 
ibility must exist. Any regulation or law which prohibits the short-term single- 
trip leasing of property-carrying motor vehicles can work a great hardship on 
the dairy industry. 

Although there is no very extensive use of short-term trip leasing in this 
industry, there are numerous emergency situations which require such an ex- 
pedient. Emergencies, due to drought conditions, severe storms, floods, fire, or 
other unusual events, may make it necessary to lease a vehicle for a trip or a few 
trips as a means of moving or transporting this milk. When such an emergency 
does occur, there is not time to seek special permission or relief from regulations 
to obtain the necessary equipment. The milk must be moved or it will spoil. 

For these compelling reasons, the Dairy Industry Committee urges your fav- 
orable consideration of H. R. 3203. 


STATEMENT oF H. O. MATTHEWS, GENERAL TRANSPORTATION AND DISTRIBUTION 
MANAGER, ARMOUR & CO. 


It is our understanding that an amendment to H. R. 3203 will be proposed on 
the floor of the House and which will provide that the prohibition against the 
duration of a lease or the amount of compensation to be paid for the use of 
the vehicle will be applicable only where the “movement immediately preced- 
ing” was of the so-called exempt commodity. 

As a shipper of a large portion of the meat products and dairy products con- 
sumed by this Nation we naturally have a vital interest in any legislation that 
directly affects our ability to get our products to the consuming public. We 
appeared before your committee in support of H. R. 3203 and now after thorough 
analysis of this amendment are convinced that it is not in the public interest, 
that it is unsound and unrealistic. 
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Muy we therefore cite some specific examples to substantiate our conclusion : 

1. Armour & Co. owns and operates a large meatpacking plant at Denver, 
Colo. To properly service many of our customers in Utah, New Mexico, and 
Arizona, we own and operate on regular schedules a sizable fleet of heavy 
over-the-road refrigerated trucks (tractors and trailers). It is our practice 
upon the completion of unloading of our product at destination to trip-lease our 
equipment and place same under the coniplete control of a certificated carrier. 
Under this proposed amendment, we are precluded from entering into any such 
trip-lease arrangement for the return movement of our vehicles to Denver. Why? 

Simply because the products handled on the “movement immediately preceding” 
were not “exempt’’—the products were meat and packinghouse products—there- 
fore the duration of the lease is subject to regulations promulgated by the Inter- 
state Commerce Commission. However, if one of our vehicles from Denver 
contains a load of eggs, in the shell, or wool in grease, we could continue our 
present practice of trip-leasing to certificated carriers. What is “evil” about 
our present arrangement at Denver? The consuming public is able to receive 
fresh products regularly from a nearby slaughtering plant in excellent condi- 
tion—by virtue of this trip-leasing arrangement we now enjoy, Armour & Co 
is able to keep its transportation cost at a reasonable level—the common carriers 
leasing our vehicle are certainly in favor of these arrangements as witnessed 
by their continued lease of these vehicles year after year—the safety require 
ments of the Interstate Commerce Commission are religiously adhered to, and no 
tariff requirement or provisions are deviated from in any manner. Obviously, 
if this amendment is passed and we are precluded from the continuance of our 
past and present practice of trip-leasing our vehicle to certificated carriers for 
return movement to Denver, this present private-carrier operation will be severely 
curtailed or completely stopped as to deny us the revenue we receive from said 
trip leases will make the cost of rendering this much-needed service prohibitive. 

2. Armour & Co., through its wholly owned subsidiary, the Fort Worth Poultry 
& Egg Co., annually ships to various points and places in the United States 
millions of pounds of dairy products. A large portion of this movement is 
handled by a truck either leased or privately owned. If this proposed amend- 
ment becomes the law of the land let us anticipate its practical results by 
reviewing from the Fort Worth loading docks a typical day’s loading. Two 
different trucks are being used to load produce to Kansas City—truck A is 
loaded with eggs, in the shell, in cases; truck B is loaded with eggs, frozen, in 
cans. Upon arrival at Kansas City and the subsequent unloading, truck A 
is free to trip-lease to a certificated carrier for a return load and the compensa- 
tion for the use of the vehicle is in accordance with agreement reached between 
lessor and the carrier. However, truck B cannot lease to a certificated carrier 
for a return load unless the duration of the lease is for not less than 30 days, 
which, in effect, compels truck B to return to Fort Worth empty. Why this 
wide difference in the manner under which truck A versus truck B must operate 
when both trucks were used to ship eggs from the producing point? The answer 
lines in the fact that truck A transported a commodity previously determined 
by the Interstate Commerce Commission to be within the exemption contained 
in section 208 (b) (6), whereas truck B transported a commodity which is not 
within the exemption. We fail to see any-equity in this type of law. 

8. From our meat-producing plants located in Midwestern States we ship 
large quantities of meats and packinghouse products to the State of Florida. 
It is a well-known fact that the population of florida is not constant and subject 
to sensonal fluctuations occasioned by the tourist trade. It is also a well-known 
fact that Florida being a large producer of citrus fruits moves these products 
to market via truck in accordance with the season said fruits are in a marketable 
eondition This proposed amendment would not affect either the seasonal 
flow of citrus fruits nor the return movement of meat and meat products if both 
seasons were at the same period of each year. Unfortunately, however, this 
is not the case. In each year situations occur when no exempt commodities 
are available for northbound movement to the Midwest meat-producing origins, 
and therefore the owner-operators must lease their vehicles to certificated carriers 
of commodities such as frozen citrus concentrate, ete. However, if the proposed 
amendment is enacted, the owner-operator who previously leased to a certilicated 
carrier to handle other than exempt commodities, upon arrival at a meat- 
producing point would find that he could not lease his vehicle to a common 
carrier for a return movement of meat because “the immediate preceding move- 
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ment” was not an exempt commodity, or if such lease is entered into, the duration 
of same must be for not less than 30 days—this, in effect, compels said owner- 
operator to return to the State of Florida empty. What are the inevitable 
results? 

(a) The owner-operator will forego this business (the frozen concentrates, 
etc.) rather than return empty and if the movement of frozen concentrates, 
etc. was of such an inherent nature that the rail carriers could not handle same, 
the shipper would have his available transportation service curtailed due to the 
equipment shortages of the certificated motor carriers; or 

(b) The owner-operator would endeavor to retain the business but the empty 
miles traveled would be reflected in higher rates ultimately to be borne by the 
consuming public. 

Should the determination of whether or not a private carrier or owner-op- 
erator be allowed to trip-lease equipment to secure a return movement be con- 
tingent upon the class of commodities previously determined to be exempt or 
nonexempt? What relation is there in one to the other? The Interstate Com- 
merce Commission after exhaustive hearings determined what commodities are 
contained in the exemption in section 203 (b) (6). This investigation is identi- 
fied as MC—C—968 (Determination of Exempted Agricultural Commodities). Our 
company is in complete agreement with the fine results the Commission reached 
in said investigation, previously identified, however we fail to see why these 
findings should be used as a basis to determine whether or not a 30-day lease 
is required for a vehicle. Listed below are the 14 classes of commodities the 
Commission found to be within the exemption : 

(1) Fruits, berries, and vegetables which remain in their natural state, in- 
cluding those packaged in bags or other container, but excluding those placed 
in hermetically sealed containers, those frozen or quick frozen, and those shelled, 
sliced, shredded, or chopped up: 

(2) Fruits, berries, and vegetables dried naturally or artificially ; 

(3) Seeds, including inoculated seeds, but not seeds prepared for condiment 
use or those which have been deawned, scarified, or otherwise treated for seed- 
ing purposes ; 

(4) Forage, hay, straw, corn and sorghum fodder, corncobs, and stover; 

(5) (a) Hops and castor beans, and ()) leaf tobacco, but excluding redried 
tobacco leaves; 

(6) Raw peanuts, and other nuts unshelled ; 

(7) Whole grains, namely, wheat, rye, corn, rice, oats, barley, and sorghum 
grain, not including dehulled rice and oats, or pearled barley; 

(8) (a) Cotton in bales or in the seed, (%) cottonseed and flaxseed, and (¢) 
ramie fiber, flax fiber, and hemp fiber; 

(9) Live poultry, namely, chickens, turkeys, ducks, geese, and guineas ; 

(10) Milk, cream, and skim milk, including that which has been pasteurized, 
standardized milk, homogenized milk and cream, vitamin D milk, and vitamin 
D skim milk; 

(11) Wool and mohair, excluding cleaned and scoured wool and mohair; 

(12) Eggs, including oiled eggs, but excluding: whole or shelled eggs, frozen 
or dried eggs, frozen or dried egg yolks, and frozen or dried egg albumin: 

(13) (a) Trees which have been felled and those trimmed, cut to length, 
peeled, or split, but not further processed, and (b) crude resin, maple sap, bark, 
leaves, Spanish moss, and greenery ; 

(14) Sugarcane, sugar beets, honey in the comb, and strained honey. 

The above list when reviewed automatically shows the difficulty, if not im- 
possibility, that would be encountered by the Interstate Commerce Commission 
in attempting to police this proposed amendment and we must indulge in an 
inward smile when we contemplate the confusion that will inevitably ensue when 
the question as to whether or not a lease may be entered into for less than 30 
days is answered by the type of container used in the transportation of a load 
of berries 6 days previous—or whether the previous truckload of wool was 
scoured or in the grease. 

In conclusion, we wish to point out that many other examples could be made 
to illustrate the detrimental effect of this proposed amendment to the public 
interest, however, we respectfully submit that the examples previously cited 
are enough to establish justification for our request that the proposed amend- 
ment be rejected and the bill as reported by your committee be adopted. 
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PRIVATE CARRIER CONFERENCE 
oF AMERICAN TRUCKING ASSOCIATIONS, INC., 
Washington 6, D. C., July 8, 1958. 
Hon. DwicHyr GRISWOLD, 
Chairman, Subcommittee on H. R. 82038, 
Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C, 
My Dear SENATOR GRISWOLD: We are pleased to submit a copy of the state- 
ment prepared by this organization in connection with H. R. 3203. 
We thank you most sincerely for your consideration of our views. 
Very truly yours, 


JosePpu E. KEvver, General Counsel. 


STATEMENT or JOSEPH EF. KELLER, ON BEHALF OF PRIVATE CARRIER CONFERENCE OF 
AMERICAN TRUCKING ASSOCIATIONS, JULY 9, 1953 


My name is Joseph E. Keller; I am associated with the law firm of Dow, 
Lohnes & Albertson, 600 Munsey Building, Washington, D. C. 1 appear here 
today on behalf of the Private Carrier Conference of the American Trucking 
Associations, Ine. The conference has authorized me to make this statement 
in connection with H. R. 3208. 

The Private Carrier Conference wishes to express its strong support of H. R. 
8203, as passed by the House of Representatives on Wednesday, June 24. It 
was the original intent of this conference to appear personally before your sub- 
committee on July 8 or 9 and present our views on the pending measure. It is 
understood, however, that your subcommittee is pressed for time in connection 
with the hearing on this subject. In order to conserve your time, we are sub- 
mitting this statement, setting forth our views on this legislation, for inclusion 
in the printed record. Further, we are limiting our comments to supplemental 
data in accordance with your wishes, it being understood that the statement 
filed by this conference before the House Committee on Interstate and Foreign 
Commerce, a copy of which is attached hereto, will be made a part of the Senate 
record 

The Private Carrier Conference is an independent, autonomous organ‘zation 
with offices at 1424 16th Street NW., Washington, D. C. Its direct membership 
is composed of over 1,800 firms which operate private motortrucks in the further- 
ance of their principal business activity, including mining, lumbering, farming, 
manufacturing, processing, distribution, ete. In addition, the conference speaks 
for all of the thousands of private-carrier members of State trucking associations 
affiliated with ATA. There are 51 such State organizations, 1 in each State and 
the District of Columbia, with 2 affiliated groups in the States of California and 
Illinois. Since &7 percent of the trucks on our streets and highways today are 
said to be engaged in private carriage, the Private Carrier Conference, as you 
can see, represents a vast segment of truckowners in the United States. 

There have been several important developments since the conference pre 
sented testimony on H. R. 3208 before the House Committee on Interstate and 
Foreign Commerce which we desire to bring to your attention. First of all, the 
House committee deemed it advisable to amend the bill as originally introduced 
This amendment gives the Interstate Commerce Commission full power to 
prescribe rules which would require that all leases be in writing and signed by 
the parties thereto. It gives the Commission authority to require that all leases 
shall specify the compensation to be paid by the motor carrier. It requires, fur- 
ther, that a copy of the lease shall be carried on each motor vehicle operating 
under lease. Under the amendment, the Commission is also given authority to 
prescribe such other regulations as may be reasonably necessary to assure that 
motor carriers operating leased equipment will be fully responsible for the 
operation of such equipment, including requirements respecting safety of oper- 
ations. The bill, as passed by the House, however, restricts the Interstate 
Commerce Commission from regulating the duration of any lease or the amount 
of compensation to be paid for such use. 

The Private Carrier Conference is heartily in accord with the intent of 
amended H. R. 3208 as it was passed by the House. The Interstate Commerce 
Commission certainly should have full authority to require that the operator 
of leased equipment assume full responsibility over such vehicle while it is in 
his possession. This is especially true in connection with the lessee’s responsi- 
bilities respecting safety of operations. In addition, we agree that the Com- 
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mission should have complete authority to require that the lessor and lessee 
be fully identified, as would be done if a copy of the written lease is carried on 
the vehicle. If the objectives of this amendment are carried out by the Commis- 
sion, all of the abuses alleged to have existed would be remedied in short order. 

The House amended bill takes a positive approach to the entire leasing problem. 
It is unfortunate that the Interstate Commerce Commission, in issuing its rules 
and regulations, chose a negative course. As so aptly stated by Congressman 
Wolverton in the debate before the House of Representatives on June 24, “The 
Commission adopts measures to kill before it has attempted to cure.” 

The voluminous record in this entire proceeding convincingly demonstrates 
the disastrous effects ICC truck-leasing regulations would have on the Nation’s 
industrial and agricultural economy. We do not wish to burden the subcommit- 
tee wih further examples, other than to emphasize the fact that the ICC leasing 
regulations, if permitted to become effective, would constitute a staggering 
blow to this Nation at a time when farm prices are declining and when every- 
thing possible should be done to reduce, rather than increase, the farmer's 
transportation and distribution costs. This is especially true in the case of live- 
stock, because if those who haul cattle into the eattle markets cannot get a 
return load, then they are going to have to charge either the farmer more or the 
slaughterhouse more; thus there will be an artificial deterrent in the sale of 
beef to the consumer. Certainly the Congress cannot at this time afford to 
have one of its administrative agencies interpose such obstacles in the path of 
the free flow of farm products to the ultimate consumer. 

It will be recalled that during the 82d Congress, two separate bills were intro- 
duced (upon request) which, in our opinion, would have had almost the same 
effect as the ICC truck-leasing regulations. These bills, S. 2357 and S. 2362, 
would have curtailed exempt commodity hauling by any person other than a 
farmer, and would have completely abolished trip leasing. The Senate Sub- 
committee on Domestic Land and Water Transportation held extensive hearings 
on these two measures, and in its wisdom took no action on these detrimental 
proposals. Indeed, they recommended broadening the agricultural exemption 
to include horticultural products, a move which we heartily approved. If Con- 
gress itself, therefore, saw no reason to impose such unrealistic restrictions upon 
our industrial and agricultural community, why then should an administrative 
agency, directly responsible to Congress, take it upon itself to promulgate similar 
restraining regulations. We submit that it was never the intent of Congress 
to permit the Interstate Commerce Commission to enter this field and prescribe 
such restrictive, unwarranted, unjustified, and unreasonable truck-leasing regu- 
lations. The ICC action constitutes a clear usurpation of power which should 
be terminated. 

During the course of House consideration of H. R. 8203, there were several 
moves designed to sabotage the effectiveness of the bill. The Interstate Com- 
merce Commission itself amended its regulations to permit return hauls in trucks 
owned 2nd operated by farmers. This was intended to assist agricultural in- 
terests, but, recognizing it in its true light, and being aware of the fact that it 
would serve little purpose other than to confuse the issue, the private carrier 
conference and all of the agricultural interests without exception, continued 
to press for passage of H. R. 3203, the only measure which is universally accepted 
as genuine relief from the ICC rules. 

During the debate on the House floor, an amendment to the bill was offered 
by Representative Hinshaw, of California. The Hinshaw amendment would 
have limited trip leasing to movements immediately preceding a movement of 
ordinary fish, livestock, or agricultural commodities. The private carrier con- 
ference objected vigorously to this amendment. Many of its members are agri- 
cultural cooperatives who haul, in their own trucks, processed commodities not 
exempt under section 203 (b) (6) of the act. These companies would have been 
denied trip-leasing rights under the Hinshaw amendment. In addition, many 
of our farmer members would have been adversely affected in that their use 
of for-hire exempt commodity carriers would have been severely limited. The 
Hinshaw amendment, although appearing on the surface to be helpful to the 
agricultural community, actually was so fraught with restrictions that fast, 
efficient, and flexible transportation now available to industry and agriculture 
would have disappeared completely under the heavy restraints of this ill-advised 
proposal. 

The private carrier conference urges upon the Senate of the United States early 
and favorable consideration of H. R. 3203 as passed by the House of Repre- 
sentatives. Our members include many persons engaged in agricultural pursuits, 
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who are seriously concerned over the drastic effects of the ICC leasing regula- 
tions. Many of our members, too, are engaged in manufacturing and distribu- 
tion fields and are vitally aware of the dangerous potentialities of these rules 
which they feel would serve no useful purpose in the interests of orderly regula 
tion, but which would cause havoc in our overall industrial economy and would 
be a factor in slowing up the great industrial and farm activity of this Nation 


STATEMENT OF JOSEPH E. KELLER ON BEHALF OF PRIVATE CARRIER (CONFERENCE OF 
AMERICAN TRUCKING ASSOCIATIONS, APRIL 23, 1953 


fy name is Joseph KE. Keller I am associated with the law firm of Dow, 
Lohnes & Albertson, 600 Munsey Building, Washington, D. C I appear here 
today on behalf of the Private Carrier Conference of the American Trucking 
\ssociations, Ime Phe conference has authorized me to make this statement 
in connection with H, R. 82038 


Che Private Carrier Conference is an independent, avtonomous association 


With offices at 1424 16th Street NW... Washington, IT). ¢ Its direct membership 
is composed of over 1.800 firms which operate private motor trucks in the 
furtherance of their principal business activity, including mining, lumbering, 
farming, manufacturing, processing, distribution, ete In addition, the con 
ference speaks for all of the thousands of private carrier members of State 


trucking associations affiliated with the American Trucking Associations, Inc 
There are 51 such State organizations, 1 in each State and the District of 
Columbia, with 2 such affilinted groups in the States of Illinois and California. 
Since S87 percent of the trucks on the Nation's streets and bighways are said to 
be engaged in private carriave, the Private Carrier Conference, as you can see, 
represents a vast segment of truckowners in the United States. 

The conference appears here today in support of H. R. 3203. It believes that 


enactment of this legislation is essential if the efficiency, economy, and flexi- 


bility of the motortruck is to be preserved If H. R. 8208 is not given favorable 
consideration by the United States Congress, we feel that the free flow of com 
merce am x the States will be dealt severe blow and that artificial restraint 


upon free enterprise, especially as concerns the movement and marketing of 
rm products, will cause grave repercussions in our agricultural community 
und attendant increases in prices to Consumers 


The Private Carrier Conference numbers among its members many farmers, 





livestock producers, fresh food and vegetable growers, fish and seafood processors, 
and other agricultural enterprise T companies ov their own motortruck 
units and hau! their own products to muirket as private carriers \fter unload 
ing at destination, it is sometimes to their advantage to lease their vehicles to 
authorized common and contract carriers for the return trip. This arrange 
ment has been built up over the years and has proven mutually beneficial to 
our fa er members as well as the authorized LU arriers. The farmer is 
enable to sell his products at lower cost as a result of the efficient use of 
his vehicle in both directions. The common-carrier bene''ts in that he is not 
required to purchase additional equipment to meet peak demand. In most eases, 
the movement of agricultural commodities in one direction coincides with a 
peake movement of general commodities in the reverse direction, thus adding to 
the economic advantages of such leasing transactions 

Yet if remedial legislation is not enacted immediately, the leasing regulations 
promulgated by the Interstate Commerce Cotilnission in Ex parte MC-43 and 
recently upheld by the United States Supreme Court, will be placed into effect, 
nd historic leasing practices of the above-described nature will be prohibited. 


Such arbitrary restrictions will destroy completely economical transportation 
as \ now it today, and will require, instend, shameful waste in manpower, 
equipment, and fuel, increased congestion on the hicl ays by requiring 2 vehicles 
to do the job of 1, and will ultimately result only in increased cost of food 
products to the American housewife 

In defense of its restrictive regulations governing truck leasing, the Inter 
state Commerce Commission has cited safety of operations as a primary reason 
for such action. The record in the ICC proceeding, Ex parte MC—48, contains 
a detailed analysis by a number of authorized carriers who operate both leased 
and owned equipment This shows owner-operators had safety records con- 
siderably better than employee drivers. These were detailed checks involving 
a period of about 2 years for each of 5 large carriers. 
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The Private Carrier Conference has consistently maintained its position with 
reference to trip leasing. In a statement made before the Senate Committee 
on Interstate and Foreign Commerce at its hearings on March 28, 1952, dealing 
With bills relative to domestic land and water transportation, it was specifically 
stated as follows: 

“T would like to say a word about the leasing features of the bill, Mr. Chair 


man, because I think they are important. The leasing restrictions are also most 
discriminatory. The bill permits common or contract carriers to lease vehicles 
between themselves but not to or from private carrier It is more restrictive 
than the ICC leasing orders now before the courts 

“Private carriers should be permitted to lease vehicies to or fron Common o1 
contract carriers, as there are seasonal changes in the need for private carrier 
equipment which makes this most desirable. Private carriers should be per 


initted to lease specialized equipment, such as pressure trucks, when not using 
such equipment themselves and when for-hire carriers have need for such 
equipment. 

“Trip leasing by private carriers should also be authorized, since this provides 
badly needed transport capacity for common carriers and agricultural com- 
modities, and, just as in the case of hauling exempt commodities, assists in 
lowering costs to the American consumer, Liberalizing of the leasing restric- 
tions would benefit for-hire carriers by providing them with added equipment 
for their peak periods without the necessity and burden of permanently aug- 
menting their fleets. This would provide greater flexibility and make for the 
most efficient and economical use of existing transport facilities.” 

It should be a matter of great interest to this committee that trip leasing, 
as it is known today, grew as a transportation practice pursuant to the express 
direction of the Office of Defense Transportation during World War II. At that 
time, ODT found it to be absolutely essential to not only authorize, but to 
encourage trip leasing of vehicles. The experience gained during this emer- 
gency was Valuable indeed and added greatly to the improved transportation 
facilities which came out of the war effort. The Interstate Commerce Com- 
Inission, another Government agency, now seeks to strike down all of the gains 
in efficiency and flexibility which we have found to result from wise trip-leasing 
practices. Certainly, if trip leasing was essential during an emergency period, 
its value and broad benefits to the American public certainly ought to be apparent 
and utilized during the present emergency also. 

The Private Carrier Conference also advocates passage of this legislation as 
a matter of principle. It feels that the Interstate Commerce Commission has 
invaded a basic right of management in imposing such strict limitations on the 
rights of common and contract carriers in making available additional trans 
portation facilities when they are so badly needed by the public. Such ICC 
regulations constitute a monumental barrier to progress and development of 
America’s transportation and distribution system. The promulgation of such 
rules serves only to bind and shackle a vast segment of our Nation’s transpor- 
tation system. By so restricting progress, literally thousands of individuals 
will be foreed to return to antiquated and uneconomic methods of marketing 
and distribution. Such unsound, arbitrary intervention by Government would 
not serve the public interest, but would succeed only in eliminating an economical 
and indispensable transportation facility to carriers everywhere, and increase 
the cost of living in a dangerous inflationary era through which our Nation is 
now passing. 

The Private Carrier Conference feels that is is essential that private carriers 
of this Nation continue to have the freedom of choice in transportation which 
they have enjoyed in the past and which has made such an outstanding contribu- 
tion to the growth of the American economy. The trip-leasing regulations pro- 
mulgated by the ICC strike at the very heart of this freedom of choice in 
transportation. But, more than that, they do this irreparable harm without any 
consequential gain to any particular segment of the transportation community. 
Trip leasing should be permitted and the Interstate Commerce Commission should 
be restrained from invoking the restrictive, unwarranted, unjustified, and un- 
reasonable regulations which they have issued. The courts and the Commis- 
sion have refused us relief in the matter. We must now look to the Congress 
for the kind of relief from this intolerable situation which we feel will be forth- 
coming. We again urge upon you the favorable recommendation of this legis- 
lation and its swift passage by Congress. 
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Heum’s New YorkK PirtsspurGH Motor Express, INc., 
Pittsburgh, Pa., July 6, 19538. 
Hon, DwicHt GRISWOLD, 
United States Senate, 
Washington, D. C. 


My Dear Senator: Two identical bills have been introduced before the House 
and Senate, H. R. 3208 and 8S. 925, making a proposal to circumvent regulations 
prescribed by the Interstate Commerce Commission after hearing and a decision 
of the United States Supreme Court in the so-called trip-leasing case, involving 
the use of leased vehicles by motor carriers subject to the Interstate Commerce 
Act, and it is the purpose of this letter, as a motor carrier, to state our clear 
opposition to both bills and to ask that they be defeated on the floor of the 
United States Senate, if they should come to hearing there. We attach hereto 
a statement of our position on this matter which we hope you will read. 

The House of Representatives has already passed H. R. 32038, over the protests 
of persons like ourselves and others interested in the development of a sound 
national transportaiion policy and a decent respect for safety on the highways, 
and for regulated practices in the business of a motor-carrier operation in inter- 
state commerce. Against the few of us who have spoken out as opposed to these 
bills, there are arrayed a very powerful group of influences represented by farm 
bloes, owners of trucking businesses who stand to profit immensely from the 
legalizing of an unlawful situation and a method of doing business which is 
abhorrent to decency, safety, and shows a total lack of disregard for the public 


interest in all respects. All of these people stand to make personal gains from 
the passage of these bills. They have apparently influenced many Representa- 
tives and perhaps some Senators, too, to do their bidding against the will of the 


American people, as expressed by a regulatory body created by Congress, namely, 
the Interstate Commerce Commission, and by the highest Court in the land. 

‘There is an unseeming haste to rush these bills through the legislative processes 
and make them into law before any real organized effort can be made against 
them While the vailroads and representatives of union labor have opposed 
these bills, their opposition, standing alone, has not been great enough to offset 
the influence brought to bear for their passage, but it is the American people as a 
whole who stand to be hurt in this matter, and it is on behalf of all of them, 
rather than as a motor carirer, that 1 speak to you in opposition to these bills. 

We personally would stand to gain with their passage, by insuring to our- 
selves a greater profit than before and easing of some possibly burdensome reg- 
ulations upon us, and it would appear that under those circumstances we should 
favor this bill, but we do not do so for various reasons which will be made clear 
to you 

We believe that the business of an interstate motor carrier is affected with a 
public interest, and that those who are proprietors in this type of business cannot 
sallously disregard their responsibility to the public in the operation of motor 
vehicles in interstate commerce on the highways of the United States. The gypsy 
type of operation, which began with the shortage of equipment during the recent 
World War, having once served a temporarily useful purpose, created an oppor- 
tunity for some persons whose ruthless disregard of the public interest and 
paramount interest in their own profits caused them to develop and expand this 
method of doing business. 

Now the Congress is being asked to legalize a crime against the American 
people by passage of this legislation, which would permit this type of operation 
to be made lawful, and tie the hands of the Interstate Commerce Commission 
and the courts. If the people generally knew what was going on, we believe they 
would rise in their wrath against any Congress which passed such a bill and 
that day will come, should it be passed, when that wrath will be rightly ex- 
pressed, through the press, radio, and by direct communication to you, criticizing 
a failure to prevent the law from protecting them. 

Since you may not know a great deal about what is meant by a gypsy opera 
tion, you will find attached to our statement a copy of a dispatch to the New 
York Herald Tribune with respect to a truck accident which took place at Linden, 
N. J., recently. The incident referred to is not an isolated type of case. It speaks 
eloquently for itself. This is gypsy operation and this is what America faces on 
its highways if these bills are callously passed in total disregard of that public 
Interest. 

It is hoped that you, as a representative of all of the people and as a Senator 
of the highest legislative body in the world, will reject this vicious attempt to 
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create conditions on the American highway which defy description, endanger 
life, and which serve the ends of greed and avarice in total disregard of the 
rights of others. 

I hope you will be found opposing this legislation and helping to serve to 
defeat it, should it ever come to the floor of the United States Senate. 

Sincerely yours, 
A. MARKOWITZ, 
General Traffic Manager. 


STATEMENT OF ALEXANDER MARKOWI1Z, GENERAL TRAFFIC MANAGER, HELM’S 
New YorK-PirrssurGH Moror Express, Inc. 


This statement is submitted by Alexander Markowitz, general traffic manager 
for Helm’s New York-Pittsburgh Motor Express, Inc., a motor common carrier 
holding a certificate of public convenience and necessity from the Interstate 
Commerce Commission to transport property over regu'ar routes. 

My experience in the transportation business extends over a period of 25 years, 
and I have been employed by a railroad, 2 shippers, 2 motor carriers, and am a 
registered practitioner before the Interstate Commerce Commission since 1934, 
and have participated in numerous proceedings and represented others on many 
occasions. I testified before the Interstate Commerce Commission in the leasing 
investigation, er parte MC-43. A copy of my principal exhibit of record, incor- 
porating my recommendations to the Commission for dealing with this problem, 
is attached to this statement for your ready information. A large number of such 
recommendations were adopted by the Commission in its decision. 

[ am opposed to the legislation before you. It appears to be an attempt on the 
part of a group of persons, who have in the past profited from an arrangement 
which, when it was entered into, was unlawful, was found to be unlawful, and 
proposed to be regulated by the Interstate Commerce Commission by rules, which 
were challenged and upheld by the Supreme Court. These persons, by the pro- 
posed legislation, seek to deprive the Commission of the power to regu'ate the 
duration of such a lease and the method of compensation. They are aided in this 
effort by a group of private carriers, transporting principally agricultural prod 
ucts in one direction, and relying upon compensation received from certificated 
carriers utilizing their equipment upon the return of the vehicle, through the de- 
vice of a “trip” lease, and compensation just sufficient to cover the principal ve 
hicle costs of fuel, mileage, and meals, and as much more as can be exacted in 
addition thereto, usually at so much per ton, per mile, or related, usually by per 
centage to the rates and charges received by the certificated carrier for handling 
the shipment. 

We commend to you the particular language of the Supreme Court, dealing with 
the agricultural exemption, section 203 (b) (4a) (5) (6) of the Interstate Com- 
merce Act, wherein the Court stated that it was not intended to be used as a 
device to promote the practice of trip leasing, by relying upon loads from cer- 
tificated carriers. The Commission has also permitted certificated carriers to 
transport agricultural commodities, provided that the vehicle is solely utilized 
for the trip for that purpose without observing the tariff or certificating provi 
sions of the act (J. C. C. v. Service Trucking Co., Inc., 186 F. (2d) 400; I. @. C. v. 
Dunn, 166 F. (2d) 116). 

Certificated common carriers also provide tariffs for the transportation of 
agricultural products, which are on file with the Commission and are open to the 
use of all on equal terms. The agricultural exemption, according to its legisla 
tive history, was provided to permit the farmer to transport his own goods or 
those of his cooperative to market without submitting to the regulation required 
of public carriers. A separate classification of his activities was thus established 
and there was no intent to permit him to augment the facilities of certificated 
carriers, or to operate as or for a public carrier in any way. The proposed legis 
lation would render the agricultural exemption in the Interstate Commerce Act 
ineffective. 

The line between public and private carriage would be further breached, and 
the administration of the Interstate Commerce Act made more difficult, while the 
carrying out of the national transportation policy would seem to require a clear 
separation. The Commission’s jurisdiction over leasing practices is sufficiently 
flexible, and the Commission's knowledge and wisdom, as an arm of Congress, 
will permit both of relaxing and tightening of the leasing rules, as required in the 
publie interest from time to time. The Commission should not be deprived by 
legislation of its administrative and judicial powers as proposed here. The dura 
tion of a lease is a very important consideration in determining its bona fide 
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ature Phe Commissi should not be deprived of the right of determination of 
the bona fide nature of the whole arrangement by depriving it of the right to deal 
1 ‘ he portant terms and conditions of the lease. 
lrip leasing the evil The Commission and the Supreme Court found it 
e Congress wish to legislate evil into law’? The record before the courts 
! ef mission is replete with eviden of these evils They do not require 
gx here You can read this record for yourse've It is a shameful and 
ding one, in which one group of citizens engages in economic exploitation of 
her group, purely for its own selfish interest and in complete disregard of the 
l interest 
| it the Congress is heing asked to perpetuate 
\ o the method of compensation, the Commission has only said that this 


mpensation may not be computed on the basis of any division or percentage 
applicable rate or rates on any commodity or commodities transported, 


or ona dix on or percentage of any revenue earned by the vehicle during the 

period for hich the lease is effective (rule YO7.4 (5), Commission's proposed 
‘ The conclusion then is inescapable. The proponents of this bill want to 

engage in activities of the very nature which the Commission’s rules propose 
orbid 


Sections 216 (¢), 216 (f) of the Interstate Commerce Act reserves the division 
of through rates to certificated carriers maintaining through rates. This privi 
lege cannot be extended lawfully to arrangements between carriers and non 


arriers hat, however, is what is proposed here. Rates and charges of certifi 
cated carriers must be just and reasonable, and not otherwise unlawful, and 
established under honest, economical, and efficient management It is not pro 


posed to repeal or modify these sections of the Interstate Commerce Act. 

Dishonest rate making, if not dishonest management, is proposed to be legis 

ted as lawful in this proposed bill. Carriers having an ownership and invest 
ment in their own equipment, obligated to dedicate the use of such equipment 
to the general public requiring their services, are proposed to be placed at the 
vercy of “gypsy” competition by which rates are made with a knowledge of 
how much or how little the gypsy will accept as his “portion.” ? 

When these rates find their way into motortruck tariffs, always on the low 
side, they are in turn set up as pressures for adjustments to and from other 
points Where gypsy competition does not exist, because of disadvantages thus 
created, and are in turn relied upon by the rail carriers in undertaking to meet 
this competition. Rail rate reductions have already been made or proposed on 
such articles as linoleum, candy, iron and steel articles, aluminum, rayon, cigar- 
ettes, brass and bronze, alcoholic liquors, roofing materials, sugar, with the 
result that both rail and truck lines have, during the past several years, sought 
und obtained emervency action to increase their rates generally by more than 
“oO percent. Whois kidding who? 

The proposed legislation then would have a direct adverse effect on the Com- 
inission’s ratemaking power and would serve to weaken it, and circumvent the 
national transportation policy by confusing it. The Congress has in its care 
since ISST, the reculation of transportation in interstate or foreign commerce, 
beginning with the railroads, then the trucklines, followed by the domestic water 
carriers, and then the freight forwarders. This is neither a new undertaking 
or an unimportant one, for transportation is the very lifeline of the Nation. 
You have, in turn, created the Interstate Commerce Commission to carry out 
your will, as expressed in the national transportation policy. The proposed 
legislation would weaken both the will and the policy by negating the power of 
the Commission to act to support it. The public interest would be sacrificed to 
selfish private interest. 

This is wrong. Those who lost their case before the Commission and the 
Supreme Court are powerfully organized and powerfully backed in this effort 
to obtain, by legislation from the Congress, what they could not obtain in a 
lawful manner. They propose to change the rules, making law to fit their 
selfish ends, and the Congress, which represents the whole people, is being asked 
to legislate against their interest to accommodate the few for their gain. You 
have historically rejected such legislation. You should do so now. 

We have extended our remarks by the attachments hereto, which are made 
a part of this statement. 


'T. and S. M-4269, Fresh Meats, Louisville, Ky., to New York and Pennsylvania. 
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[From Helm’s New York Pittsburgh Motor Express, Inc Crafficletter No. 19, issue 
February 1953] 


UNITED STATES SUPREME CovuRT LEASING L)ECISION 


In a precedent-making decision, the United States Supreme Court, by a vote 
of 7 to 2, Justices Black and Douglas dissenting, has upheld the Interstate Com- 
merce Commission on every one of its proposed revisions of procedure for the 
operation of leased vehicles and the services of owner-operators, in the leasing 
investigation Pe parte MC—45. 

The Court made a finding that practically the entire regulatory scheme is 
effected by leasing, and that leasing practices are within the power of the Com 
mission to govern, and prescribe and enforce rules, citing United States v. Penn 
sylvania Railroad Co. (3823 U. 8S. 612). Trip leasing, it said, was an evil which 
must be obolished and the agricultural exemption, it said, was not intended 
io be used as a device to promote that practice by relying upon return loads from 
certificated carriers and must be construed strictly 

The Court also rejected a fifth amendment claim of confiscation of property) 
from some carriers Who claimed that the rules would destroy their businesses 
Without compensation. Citing S/. Joseph Stock Yards Co. vy. United States (298 
U. S. 38, 54), the Court said: “They attack an order which is valid even if its 
effect is to drive some operators out of business.” 

So ends a long and bitter fight between 2 factions of the trucking industry 
with 2 entirely different approaches to their responsibilities as Common carriers 
One school of thought to which we have subscribed from the beginning is that 
a motor carrier to hold a certificate must accept the obligation of a substantial 
investment in equipment, facilities, and service to all, in return for a security 
represented by such certificate, and a fair and equitable structure of rates based 
upon proper and fully allocated costs, plus a reasonable profit. Another grom 
of operators which mushroomed, principally after the Second World War, fol 
lowed a policy of operating in the shadows between the identification of a broker 
and a carrier by utilizing the facilities and equipment of others, restricting 
service, selecting truckload traffic and making rates based upon costs controlled 
in that manner, insuring themselves a profit, and disregarding their role in the 
national transportation policy. 

Exploitation by the operator and the degrading position of the “gypsy” con 
trolled a relationship very similar to that of the sharecropper during the depres- 
sion days, and because there were almost unlimited sources of revenue from 
that method of arranging transportation at no risk at all to the certificate holder, 
and no continuing obligation to serve the public interest. Some such operators, 
seeing the handwriting on the wall, have made changes to conform with the 
Court’s decision in full anticipation of it, while others are now engaged in 
making similar operational changes which will bring their operations into con 
formity with the order. 

Those who cannot or will not conform to the Commission’s decision and the 
Supreme Court rnling and are unable or unwilling to accept the obligations of 
a sound transportation business, in furtherance of a national transportation 
policy as expressed in the Interstate Commerce Act, after they have exhausted 
all of their maneuvers, will probably find it necessary to go out of the transpor- 
tation business, as the Supreme Court indicated. After that, gradual changes 
for the hetter are to be expected and, eventually, the impact of the Court's deci- 
sion will be fully realized by a stabilized and sound transportation system in 
private hands. That is the direction in which we are going to travel, if the 
promise of better transportation service is to be fulfilled for all. 

It is expected that the Commission will issue a further order in Ex parte 
WC_-43, making the new rules effective in about 60 days. It is to be hoped also 
that the Commission will not submit to further pressure to postpone any effective 
date it sets, and that any clever machinations designed to nullify the order or 
circumvent it in any unlawful manner will be dealt with summarily by the Com- 
mission and the courts, to the end that the decision of the high Court will be 
supplemented and prevail. 


36105--53 4 
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{From Helm’s New York Pittsburgh Motor Express, Inc., Trafficletter No. 21, issued 
April 1953] 


Kix Parte MC—43, LeAsIna INVESTIGATION 


Gypsy fiddles are playing. As was anticipated, the gypsy interests have asked 
for a review of the Supreme Court decision, begun stalling tacties with the 
interstate Commerce Commission to postpone the effective date of the rules found 
proper by the Supreme Court, and also had legislation introduced to make 
gypsing legal, and deprive the Commission of its powers, supported by farm 
bloes, 

Since all of these maneuvers are legal ones and the Commission’s present at- 
titude is that they are weak and ineffective in appropriations and manpower, it is 
likely to be some time before any effective regulation of their practices will begin 
When a monster grows powerful enough, it seem to pick up a lot of influential 
friends and refuses to die. 


[Special to the Herald Tribune] 
Truck CRASH Kitts Driver AND Boy, 14 


LINDEN, N. J., June 23.—A 24-year-old truck driver and a 14-year-old boy riding 
With him were killed at 2 a. m. today when their truck smashed into a bridge 
abutment 1,000 feet east of Wood Avenue, landed on its side partly submerged 
in Piles Creek, and burst into flames. 

The dead were identified as Walter C. Harris, of 107-16 106th Street, Ozone 
Vark, Queens, N. Y., the driver, and Nicholas Barillard, Jr., of North Colony 
Road, Wallingford, Conn., son of the lessee of the truck. The vehicle was bound 
from New York to Virginia with a load of potatoes. 


STEERING COMMITTEE FOR GEORGIA PEACH INDUSTRY, 
Macon, Ga., May 4, 1953. 
Re Ee parte MC-—43, 8S. 925, H. R. 3208. 


CHIeF CLERK, COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
United States Senate, Senate Office Building, 
Washington, D.C. 

Deak Str: The anti “trip leasing’ proviso of the Interstate Commerce Com- 
mission’s rules have been recognized as very damaging to the agricultural com- 
munity, when applied to the otherwise partially exempted agricultural haulers, 
and the undersigned, as chairman of the Steering Committee of the Georgia 
Peach Industry, wishes to go on record as opposed to the said anti “trip leasing”’ 
proviso of the Interstate Commerce Commission's rules. 

There are many commercial peach growers in Georgia, and other Southern 
States, who are wholly or partially dependent upon the services of the par- 
tially exempted agricultural haulers, and to legislate or rule them out of busi- 
ness, as proposed, would deprive commercial peach growers and other agricul- 
tural producers of valuable, if not essential, services, which are not otherwise 
available. The proposed action would, in my judgment, be discriminatory and 
unfair to such agricultural producers as those mentioned. 

There are many gowers whose production at times is insufficient in volume to 
enable them to load a full carload or truckload at any given place or time. 
During the last 15 years it has been possible to hire a trucker to pick up less 
than carload lots at each of several different locations, sometimes widely sep- 
arated, consolidating the several small lots into a full truckload, to be handled 
to distant markets, just the same as would be the case if a full truckload were 
loaded by one shipper at one shipping point. Such a truckload, made up of 
several different small lots, is handled in a modern refrigerator truck, in an 
economical and expeditious manner. enabling the growers to market their less- 
than-carload lots of peaches, and other agricultural products, under favorable 
transportation and marketing conditions. This practice has been in vogue for 
15 years, covering the entire period of existence of some peach orchards. Such 
small growers cannot conform to the proposed ICC ruling without great in- 
conveniences and exorbitant expense. 

At one rather important rail-shipping point in Georgia there is considerable 
doubt as to whether the railroad companies supposed to serve it can or will 
render the required services. These railroad companies operate at the shipping 
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point in question with diesel motive power, and the diesel engines are too heavy 
to use on the private sidetracks of the shippers, consequently, the railroads in 
question cannot place refrigerator cars on such private sidings for loading 
by the shippers or pull the loaded cars. The shippers are confronted with the 
necessity of hauling their peaches by truck from their packinghouses to a team 
track, or shipping the peaches by truck through to destination. Some shippers do 
net have the necessary equipment to do the hauling from packinghouse to team 
track or the labor required to perform the services, and if they were able to per- 
form the services it would be uneconomical. 

There are frequent instances, especially on Saturdays and weekends, when 
a shij/per finds that he will have for shipment more than enough peaches or other 
products to load 1 maximum carload but not enough to load 2 minimum car- 
loads. In other words, a shipper will have 1,000 half bushels, which is about 200 
half bushels more than the average carload capacity, or 459 bushels, which is 
about 63 bushels more than the average carload capacity. Under such circum- 
stances the grower has the alternative of loading and shipping the entire 1,000 
half bushels or 450 bushels by motortruck, or loading out a carload of 800 half 
bushels or 387 bushels, and carrying the balance over from Saturday until Mon- 
day. Experience has shown that carrying such peaches over is unwise and un- 
economical, Peaches carried over at shipping point 48 hours frequently are not 
properly refrigerated and even if they are properly refrigerated they arrive at 
terminal markets 2 days late and usually in weak condition. 

Experience has proven conclusively that fresh peaches can be and are handled 
from Georgia to northern destinations by truck more expeditiously and in better 
condition than is the case when they are handled in refrigerator cars via rail. 

It is frequently the case that a shipper is unable to accurately estimate how 
many packages of peaches he will pick, pack, and be able to load on a given date. 
After his picking and packing operations have progressed to a certain point it is 
frequently found that an additional car or truck is required to move the produce 
in question. Usually it is impossible to get an iced refrigerator car placed by 
the railroad in sufficient time, and the only alternative is to procure a refr‘ger- 
ated truck. It is of great convenience to the producers and shinpers to be able 
to get a refrigerated truck on short notice to move such perishable products 
promptly. 

There are other different situations wherein growers are more or less depend- 
ent on the agricultural haulers and to deprive them of such services would, as 
previously stated, be discriminatory and unjust. Such services cannot be dis- 
pensed with without great danger to those engaged in production of perishable 
products. 

The writer was specifically directed by the administrative committee of the 
Georgia peach-marketing agreement and order program to file with you a pro- 
test against the anti “trip leasing” proviso of the Commission’s rules, as cov- 
ered by Ex Parte MC—43, S. 925 and H. R. 3203, identical bills introduced in the 
Senate and House of Representatives. We favor the bills mentioned, the pur- 
pose of which is to amend the Interstate Commerce Act to the extent necessary 
to clarify the congressional intent by addition to section 202 of the act, as 
follows: 

“(d) Nothing in this part shall be construed to authorize the Commission to 
regulate the duration of any lease, contract, or other arrangement for the use 
of any motor vehicle by a motor carrier in providing transportation, or the 
amount of compensation to be paid for such use.” 

It will be deeply appreciated if you will be good enough to bring this matter 
to the attention of the committee and arrange to have this protest included in 
the hearing record. 

Yours very truly, 
W. C. Bewtey, Chairman, 


THE NATIONAL COUNCIL OF PRIVATE Motor TrucK OWNERS, INC., 
Washington 5, D. C., July 13, 1953. 
Hon. DWIGHT GRISWOLD, 
Chairman, Special Committee, Senate Interstate and Foreign Commerce 
Committee, Washinaton, D.C. 

DEAR Sir: The National Council of Private Motor Truck Owners filed a state- 
ment with the House Committee on Interstate and Foreign Commerce on the 
trip leasing bill, H. R. 3203. It is our understanding that the record of the 
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House hearings will be incorporated into the record of your committee, in the 


interest of conserving time, and that statements submitted at the hearings 
held b our committee on July & and 9 were limited to the coverage of facts 
or recommendations not presented in the House record 

We are in entire accord with that procedure 

The bill as passed by the House is satisfactory to the National Council of 
Private Motor Truck Owners. We were and are opposed to the so-called Hin 
shaw amendment and submitted our views on this amendment to Chairman 
W erton after the House hearings were concluded, as the amendment was not 
before the comuiittee hile the hearings were going on. 

\ttached is a copy of our letter to Chairman Wolverton 

We e nothing to submit in the way of additional facts or arguinent to our 
previous statement to the House Interstate and Foreign Commerce Committee 


d the attached statement on the Hinshaw amendment 
We trust that your committee will report the bill out, in the same form as it 


passed the House, in the very near future. 
We respectfully request that this letter and our attached letter to Chairman 
W erton be incorporated in the record of the hearings of your committee. 
Respectfully yours, 


C. S. Decker, 
icting Chairman, Legislative Committee 


NATIONAL COUNCIL OF PRIVATE Moror TRUCK OWNERS, INC., 
Washington, D.C... June 19, 19528 


lon. CHARLES A, WOLVERTON, 
Chairman, House Interstate and Foreign Commerce Committee, 
louse Office Building, Washington, D. C. 


DrAR Sink: We have been advised that when H. R. 3203 comes to the floor of 
the House for consideration an amendment thereto will be offered by interests 
pposed to the bill, the effect of which will be to make the bill’s restriction of 

authority of the Commission “* * * to regulate the duration of any such 
lease, contract, or other arrangement for the use of any motor vehicle, or the 
amount of compensation to be paid for such use * * *” applicable only where 
the immediately preceding movement was one of products exempt under the 
provisions of section 208 (b) (6). 

The National Council of Private Motor Truck Owners, on April 13, 19538, filed 
ua statement with your committee in support of H. R. 3208 as originally intro- 
duced, reciting the makeup of the organization as one of private (not for hire) 
motortruck owners and operators, a classification embracing some 85 percent 
of the total of all property carrying motor vehicles, and setting out our belief 
in the inequity of the present law as now interpreted by the Interstate Commerce 
(commission, and the need for change in the law as proposed by the bill. The 
numendment upon which we now comment seems to us more damaging than other 
substitute provisions which were considered by your committee during the course 
of the hearings. 

On its face the amendment is a gesure to agricultural interests; that it is only 
a gesture is shown by its limitation to, or tie-in with, exemptions under section 
203 (b) (6), ignoring the other important exemptions in the law of equal im- 
portance to agricultural transportation—ignoring also the volume of movement 
of agricultural commodities in forms and at stages of distribution which do not 
qualify for the section 208 (b) (6) exemption 

The limitation to an immediately preceding movement is of like detrimental 
effect. Certainly there is no logic in the requirement for an immediately pre- 
ceding rather than immediately succeeding movement of such exempt com- 
modities, and in practical transportation practices each would be of equal 
importance. This tie-in with immediately preceding transportation also would 
have the effect of unduly limiting origin and destination areas. For example, 
an exempt movement from Boston to Chicago could not be followed by 2 leased 
movements—1 from Chicago to Buffalo and another from Buffalo to Boston— 
even though the latter might be highly desirable from the standpoint of economi- 
cal transportation, 
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Aside from the tie-in with agricultural transportation, however, the proposed 
amendment is completely impractical from the standpoint of administration and 
policing. A whole new series of Commission and court cases would quickly 
result. Personnel for adequate enforcement is not now available and could 
not be made available without substantial enlargement of Commission personnel 
and budget requirement. Violation would be common and widespread, the 
inevitable result of an unworkable law with provisions inconsistent with common- 
sense in the performance of economical transportation services 

The council reiterates its support and urges the passage of the bill as reported 
by your committee and strongly condemns the proposed amendment. 

Respectfully yours, 
JAMES D. MANN, Manaying Director. 


NEBRASKA COOPERATIVE COUNCIL, 
Lines ln, Nebr. June st), 1953 
Senator Dwichtr GRISWOLD, 
Senate Office Building, Washington, D. C. 

Drak SENATOR Griswoip: Thank you very much for sending me a copy of H. R. 
8203 and the report of the House committee. 

We certainly approve the bill as now drawn and passed by the House last 
week. We believe the positive approach taken by the bill is much to be preferred 
over the original draft. 

It seems logical to us that ICC should regulate leases as defined in the bill but 
should not have authority to limit their duration. If regulations under this act 
are carried out, we see no reason why the practices, now complained of and 
given as the reason for a 30-day limitation, should be continued. 

We do know that if the ICC ruling is permitted to go into effect on September 
1, 1953, agricultural transportation costs will increase. It would eliminate the 
opportunity to recover expense by back-haul transportation, for these trucks 
would be forced to return empty. 

Under H. R. 32038 as now drawn, ICC can regulate leasing procedure and pro 
tect the regulated carriers from the abuses now claimed to exist. 

Because of the time element for placing the ICC ruling into operation (Sept. 
1), we urge you as subcommittee chairman to take action on H. R. 3203 and 
favorably report it to the full committee and the Senate for passage. 

Very truly yours, 
GALE C, ANDERSON, 
Hrecutive Secretary 


NEBRASKA FARM BUREAU FEDERATION, 
Lincoln, Nebr., July 2, 1958. 
Senator DwicHtr GRISWOLD, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR GRISWOLD: I am writing you a few brief lines to indicate our 
position pertaining to S. 925, the trip leasing bill which is under consideration 
by your committee in the very near future. 

It is the feeling of our organization that trip leasing is essential to maintain- 
ing at least a degree of flexibility in the transportation problems of agriculture 
and that to defeat this legislation would be definitely in the direction of creating 
a monopolistic situation pertaining to transportation. 

Agriculture is, as you know, vitally concerned with transportation as it in- 
volves all of the commodities which we produce and those which we purchase 
and any bill which provides a sort of a yardstick or check-valve by which we 
are able to assess the actual transportation situation is of vast benefit to all of 
agriculture, 

We wish to congratulate you on your taking the leadership in this matter 
by serving as chairman of the subcommittee on hearings. I am sure that our 
organization in Washington will be happy to assist yon in any way possible on 
this matter. 

Kindest personal regards. 

Sincerely, 
CHAS. MARSHALL, President. 
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RESOLUTION 


Whereas the practice of trip-leasing motortruck equipment with driver for 
short terms for a percentage of revenues earned has increased to such extent as 
to threaten the operations of responsible motor carriers and other carriers; and 

Whereas effective regulation and control over the safety of equipment, bours 
of service of drivers and efficiency of motor transportation by the Interstate 
Commerce Commission and the several State commissions requires that such 
regulatory agencies retain the power to prescribe minimum requirements as to 
equipment leases and the terms thereof; and 

Whereas the United States Supreme Court has sustained the propriety of 
action by the Interstate Commerce Commission prohibiting leases of trucks with 
drivers for periods of less than 30 days, which limitation was made after 
investigation and public hearings conducted over a period of more than 2 years; 
and 

Whereas H. R. 3203 and its companion bill S. 925, now pending before the 
Congress, would take from the Interstate Commerce Commission the power to 
regulate and control such leasing practices: Now, therefore, be it 

Resolved, That the Mountain-Pacifiec States Conference of Public Service Com 
missioners ‘does hereby express its opposition to H. R. 8208 and 8. 925 and any 
legislation wihch would impair the power of regulatory agencies over the leasing 
of motor equipment. 

Unanimously adopted by the Mountain-Pacific States Conference of Public 
Service Commissioners at Yellowstone Park, Wyoming, June 25, 1953. 


Washington, Oregon, California, Montana, Idaho, Utah, Wyoming, 
Colorado, Arizona, New Mexico, Nevada. 
Senator Griswotp. | believe Mr. Matt Triggs, assistant legislative 
director of the American Farm Bureau Federation, is our first wit- 
ness. We will be glad to hear from you, Mr. Triggs. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR, AMERICAN FARM BUREAU FEDERATION 


Mr. Triacs. My name is Matt Triggs. I am assistant legislative 
director of the American Farm Bureau Federation. The other gen- 
tlemen in our group are Mr. Charles F. Hawes, representing the Na- 
tional Council of Farmer Cooperatives; Mr. Lloyd Halvorson, repre- 
senting the National Grange; and Mr. Angus McDonald, representing 
the National Farmers Union. 

The chairman of the subcommittee has advised us that the hearing 
record of the House Interstate and Foreign Commerce Committee on 
H. R. 3203 is to be incorporated in this hearing, that it is desired not to 
duplicate such hearings, but rather to bring the record up to date. 

In order to accomplish this objective, ‘the representatives of the 
four farm organizations named above have developed what is essen- 
tially one statement. We have attempted to avoid duplication of 
material already incorporated in the House Commerce Committee 
hearings. Each of us will deal with certain aspects of the problem. 
In view of the fact that this is one integrated statement by the four of 
us, it is quite possible that questions that may occur to you in connec- 
tion with the testimony of the first witnesses may be answered in the 
testimony of subsequent witnesses. 

In a further effort to ace omplish the chairman’s suggestion, we have 
contacted all of ihe other organizations that participated as propo- 
nents of H. R. 3203 in the House hearings that we could reach in the 
time available. Most of such organizations have indicated their will- 
ingness that the proponents’ testimony be handled in this manner, 
although some of them may file statements. I have listed below 
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complete list of the names of the organizations—excluding individuals 
and individual concerns—who testified or filed statement favoring 
the enactment of H. R. 3203 in the House committee hearings: 


American Farm Bureau Federation 
The National Grange 
National Farmers Union 
National Council of Farmers Cooperatives 
National Fisheries Institute 
United Fresh Fruit and Vegetable Association 
International Apple Association 
National Livestock Producers Association 
American National Cattlemen’s Association 
National Wool Growers Association 
Texas and Southwestern Cattle Raisers Association 
Texas Sheep and Goat Raisers Association 
Western Growers Association 
Idaho Shippers Association 
Northwest Horticultural Council 
Washington State Apple Commission 
Winter Pear Control Committee 
Hood River Traffic Association 
Rogue River Valley Tratflic Association 
Growers and Shippers League of Florida 
American Association of Nurserymen, Inc. 
Private Carrier Conference of American Trucking Associations, Ine. 
California Grape and Tree Fruit League 
Dairy Industry Committee 
Florida Fruit and Vegetable Association 
Georgia Peach Industry 
Vegetable Growers Association of America, Inc. 
National Association of Commissioners, Secretaries and Directors of Agriculture 
United States Department of Agriculture 
Missouri Farmers Association 
National Association of Hothouse Vegetable Growers 
National Council of Private Motor Truck Owners 
Nation Onion Association 
Vexas Citrus and Vegetable Growers and Shippers Association 
Motor Carrier Leasing Conference 
Florida Citrus Mutual 
Ilorida Citrus Commission 
Florida Growers Association 

We would like to begin by a brief background summary of the 
situation. The Interstate Commerce Commission, after hearings, 
issued an order known as MC-43 which regulated the leasing prac- 
tices of trucks leased by truck common or contract carriers. This 
regulation provided, among other things, that all leases of equipment 
shall be in writing and signed by the parties; shall specify the period 
of the lease; shall provide for exclusive possession, control, and use 
of the equipment and the complete assumption of responsibility there- 
for by the authorized carrier; shall specify the compensation to be paid 
by the lessee for the rental of the equipment which shall not be on a 
percentage division of revenue basis; that a copy of such lease shall be 
varried in the vehicle; that possession and return of equipment shall 
be evidenced by written receipt; that the equipment shall be inspected 
by the lessee, and a report of vehicle inspection maintained; that the 
leased vehicle shall be identified by the identification of the lessee; 
that the lessee shall require the driver to provide a certificate of physi- 
cal examination showing compliance with certain standards; that the 
lessee shall ascertain that the driver is otherwise qualified under certain 
Commission regulations; that detailed records shall be maintained 
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relative to the use of leased equipment; and that after a period of 6 
months from the date of the order, all such leases shall be for at least 


Phe effective date of the order was deferred by court act ion, but in 
January of this vear, the Supreme Court held that the order of the 
Commission was within the Commission’s implied powers under the 
lnierstate Commerce Act. 

H. R. 3203, as approved by the Ilouse o f Represen nti itives, would 
ntent of Congress, that the Commission is authorized to 
regulate the leasing practice for the purpose of establishing carrier 
responsibility and compliance with regulations, with the exception 
that the Commission shall not regulate the duration of leases, or fix 
the amonnt paid for equipment rental. In other words, the bill would 
permit the MC—43 order to go into effect with the sole exception of the 
() day le ise provision, 

\ number of farm organizations had petitioned the Commission to 
defer action with r spect to the effective date of MC—43 until such 

me as the Congress had had an opportunity to review the situation. 

Iiowever, after the hearing in the Tlouse Commerce Committee 
had been ended. but before the committee had taken action, the Com- 
mission Issued an order providing that the effective date of MC—43 
vould be September L, 195d. 

At the same time, the Commission issued an amendment to the order 
providing that the 50-day limitation would not apply in those cases 
where a farme - ifter hav ing delivered an exempt commodity, desired 
to lease his vehicle to an authorized carrier to return to a destination 

hin the State of his origin. 

Phe Commission's purpose mn amending the order in this respect 
wi ipparently to placate farm people. It does not, however, at all 
meet the needs of farm people. Less than 1 percent of trip-leasing 

undertaken by farmers. The practice of trip-leasing is practiced 
by for-hire carriers. Nevertheless, farmers pay the costs associated 
with the uneconomic use of equipment of for-hire carriers which would 
be involved by a prohibition of trip- leasing. 

In its consideration of H. R. 38203, the House Commerce Committee 
considered various amendments to the bill offered from various 
ourees. It rejected all such amendments, with the exception of an 
amendment which clarifies the right of the Commission to regulate 
the le ising’ practice of authorized earriers except as to the duration 
of leases and the fixing of compensation paid for rental of equipment. 

We—the farm organizations—are in thorough accord with the bill, 
is amended 

Five members of the House Commerce Committee did not agree 
with the report of the majority, and filed a minority report. This 
minority group concurred with 


the view of the majority of the committee that protection should be afforded 


or nvle-trip leasing of owner-operated trucks for bona fide return movements 


llowing movements of exempt products to market 
but indicated their intention to propose an amendment to the House 
which would restrict the trip-leasing practice to trucks which had 
just completed a trip hauling exempt commodities. 

Su ‘h an amendment was offered by Re presenti itive ge vaw. This 
amendment was opposed by the farm organizations. Mr. Hawes will 
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review this amendment in detail and summarize the reasons it was 
opposed by farm organizations. 

The Hinshaw amendment was defeated in the House 136 to 38. Fol- 
lowing the defeat of the amendment, the bill, as re ported by the House 
Commerce C ommittee, was a proved by an overwhelming voice vote. 

From time to time in t hearings i the House Commerce Com- 
mittee, and in the House del ate, appe: sme the argument that the Con 
gress had dele ‘ated to the Commission its authori ty to reeul: ite tr ans 
porta ition and that it was inappropriate for the C ongress to ci sturb 
the Commission’s rulings. ‘This theme ap peared ina lead editorial i 
the Traftie World which commented that in the trip-leasing bill 
* * * we have a threatened interference with lawful regulation * * * which 
if resorted to often enough by those unsuccessful in litigation * * * may break 
down regulation of carriers to the point where the welfare of transpertation as 
a whole may be affected adversely. 

We certainly do not agree with this thesis. If this idea were gen 
erally accepted, the Congress would have to abstain from amendment 
of regulatory laws. We submit that it is proper and desirable that 
the Congress examine the manner in which regulatory bodies perform 
their responsibilities; and that if, in the judgment of the Congress, the 
basic authority of such regulatory bodies should be ch: anged, that it 
is eminently appropriate that the Congress do so. 

The American Farm Bureau Federation recommends the enactmen? 
of H, R. 3203. At our most recent annual meeting, the following reso 
lution was approved: 

We are opposed to weakening the agricultural exemption provisions of the 
Motor Carrier Act. These provisions permit flexibility of movement and rates 
for agricultural commodities which are beneficial both to farmers and the con- 
suming public. Common carriers cannot provide a comparable service in many 
circumstances, 

We will oppose efforts to eliminate trip-leasing of exempt trucks by regulated 
earriers. The effect of such elimination would be substantially to increase rates 
for hauling farm products, to put out of business many truckers who provide an 
economic and essential service, and thus to increase distribution costs. 

Mr. Chairman, the next portion of our presentation, if that is your 
pleasure, will be by Mr. Lloyd Halvorson of the National Grange. 

Senator GriswoLtp. Mr. Halvorson. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, THE 
NATIONAL GRANGE 


Mr. Hatvorson. Mr. Chairman, and members of the committee, 
Grange members throughout the country feel very strongly that the 
LOC proposed ban on trip-leasing would be ver v detriment: al and woul idl 
be unsound national transportation policy. Because the order is 
scheduled to go into effect September 1, 1953, we urge that H. R. 3203 
be enacted into law before Congress adjourns. 

The full Grange statement on trip-leasing is found in the House 
hearings. Weare glad the ‘re is such unanimity among farm organiz- 
ations and related groups that it is possible for us to divide up the 
treatment of questions and developments that have come om since 
the House hearings. I will deal with the matter of whether or not it 
is sound national transportation policy to assure continuance of trip- 
leasing. 
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The importance to farmers and consumers alike of the agricultural 
exemption, provided by Congress in the Motor Carrier Act of 1935, 
has been well established. The hearings before the House Interstate 
and Foreign Commerce Committee brought out very clearly how the 
ICC-proposed ban on trip-leasing would, in effect, nullify the agri- 
cultural exemption provided by Congress. Congressman Klein, in 
the House debate, said : 

I felt it was incumbent upon me to advise the membership of the House that 


the entire committee is not unanimous on this—support of H. R. 3203. I think, 
however, we are unanimous in the idea that something ought to be done, 


Congressman Hinshaw said: 

I grant that the Committee on Interstate and Foreign Commerce is upset »ver 
the fact that the Commission would issue such an order. I, myself, do not 

gree with the order. 

The importance of the agricultural exemption to farmers and con- 
sumers is generally recognized. Another witness will show why the 
Hinshaw amendment, which purported to preserve the agricultural 
exemption, would fail to do so. 

Last year this committee reorted out a bill which became law which 
broadened agricultural exemptions. In fact, this committee took a 
bill, S. 2357, originally designed to restrict or practically abolish agri- 
cultural exemption and, instead, used that same bill to broaden agri- 
cultural exemption to include certain horticultural products. 

Because the agricultural exemption is so necessary for consumers 
and farmers, H. R. 3203 is sound national transportation policy for 
that reason alone. However, there are many additional reasons, as 
well. Trip-leasing is essential to efficient, economical and flexible 
truck transpotration. In this regard, two ICC Commissioners wrote 
a letter dated March 24, 1953, as follows: 

During the war, directives of the Office of Defense Transportation, and orders 
of this Commission, intended to make the fullest use of motor-vehicle capacity 
and conserve fuel and tires, sanctioned many practices which were permitted 
oniy because of the emergency. As a result, leasing among authorized carriers 
became more prevalent and widespread. 

In its decision, the Supreme Court said: 


The necessity of maximum use of transportation resources during the war 

postponed any action thereafter until 1947. 
These are, in our opinion, excellent testimonials to the economy in- 
herent in trip-leasing. We do not believe in a rule which forces some 
trucks to run empty in one direction. Regulated motor carriers have 
emergency periods and peak demands. The device of trip-leasing 
enables them to meet these peak demands without investing in a stock 
of reserve equipment and without the cost of licensing, maintaining, 
and storing it. 

We believe that Congress intended economical use of transporta- 
tion equipment in times of peace, as well as war. 

It is a well- a fact that the railroads are opposed to trip leas- 
ing and want MC-43 to go into effect, as it. It appears to us to be a 
desire on the part of the railroads to handicap another form of trans- 
portation in order that they might gain some more traffic—traffic 
which, in many cases, they are ill-equipped to handle. We must let 
the inherent advantages of each mode of transportation develop as it 
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tends to under free enterprise, and we oppose administrative rules 
which block normal developments of sound economical practices. 

Our highway system is so inadequate that it would be a terrible 
thing to allow a rule to go into effect which would have the effect of 
unnecessarily increasing the number of trucks on the highways. 

Highway safety is a matter of considerable importance to all peo- 
ple—farm people included. One of the major reasons given for the 
ban on trip leasing was that of safety. However, there is nothing in 
the House hearings to statistically show that the safety record of 
owner-operated exempt trucks is any worse than that of employee- 
operated trucks. Generally, one would expect owner-operators to be 
more responsible and careful than the employees of trucking firms. 
Owner-operators have not only their job, but also their investment and 
their business, at stake. 

Even in the Supreme Court decision, this footnote is found on 
page 6: 

The conclusion that highway safety may be impaired rests admittedly on in- 
formal speculation rather than statistical certainty. A road-check examination 
conducted by the Bureau did not indicate any significant difference in the number 
of safety violations between leased and owned vehicles. 

We admire the Supreme Court for its candor. Even if it could be 
shown that the.safety record of owner-operated trucks was not as 
good as it should be, the remedy does not lie in banning trip leasing. 
As the House Commerce Committee said, the ICC is out to kill before 
it has attempted to cure. In any ease, to force trucks to travel empty 
in one direction will not do much to promote safety, and might have 
the opposite effect. H. R. 3203 gives explicit statutory authority to 
the ICC to regulate safety of leased vehicles. Furthermore, most 
safety laws are best enforced by the various States in which the trucks 
operate. 

Asa final word, we believe the ICC was created to protect the public, 
to regulate in lieu of competition. Now that progress has brought 
about competition, we should welcome it. It is interesting to note 
that. representatives of large segments of the public and shippers favor 
H. R. 3203, while the railroads, railroad brotherhoods, and team- 
sters oppose it. The ban on trip leasing would undoubtedly benefit 
these groups, but the reason given for MC—43 was not that these groups 
needed the benefit; and if they did need some help, we could undoubt- 
edly find a better way than impairing efficiency and free enterprise. 

Mr. Trices. The third portion of our statement, Mr. Chairman, 
will be by Mr. Charles F. Hawes, representing the National Council 
of Farmer Cooperatives. 


STATEMENT OF CHARLES F. HAWES, TRAFFIC MANAGER, DAIRY- 
MEN’S LEAGUE COOPERATIVE ASSOCIATION, INC. 


Mr. Hawes. My name is Charles F. Hawes, and I am traffic man- 
ager of Dairymen’s League Cooperative Association, Inc., New York 
City. 

I appear before your committee today as chairman of the Trans- 
portation Committee—known as the National Agricultural Coop- 
erative Transportation Committee—of the National Council of 
Farmer Cooperatives. 
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I would like to read the resolution on trip leasing as adopted by 
the National Council of Farmer Cooperatives at their 1953 annual 
meeting. 


It has been the practice in the past for motor vehicles which transport agri 
cultural commodities from farm to market-in interstate commerce to be leased 
to regulated carriers for the transportation of property or goods on the return 
trip without being subject to rate or route regulation. The Intestate Commerce 
Commission has proposed rules which would prohibit such trip leases by pre- 
scibing a minimum period of 30 days for the lease of trucks. The Supreme Court 
of the United States, in a decision on January 12, 1958, has held that the ICC, 
under present law, has the authority to issue such rule. 

This restriction, upon being placed into effect, would seriously interfere with 
the orderly marketing of agricultural commodities. 

We, therefore, urge legislation to sanction the trip leasing practice in order 
to preserve flexibility and economy in the transportation of agricultural com- 
modities heretofore afforded by the Agricultural Commodities Exemption in the 
Motor Carrier Act. 


I am authorized to present this statement on behalf of the council 
in support of the bill, H. R. 3203, as approved on June 24, 1953, by 
the House of Representatives. 

Also attached as appendix A to my statement is a list of the mem- 
bers who make up the roster of the National Council of Farmer Co- 
operatives. 

Senator Griswotp. Without objection, it will be made a part of the 
record. 

(The material referred to is as follows :) 


APPENDIX A 


COUNCIL DIRECT MEMBERS BY DIVISIONS 


Citrus and subtropical fruits division 

Calavo Growers of California, 4833 Everett Avenue, Los Angeles, Calif 
Florida Citrus Exchange, Tampa, Fla. 

Mutual Orange Distributors, Redlands, Calif. 

South Lake Apoka Citrus Growers Association, Oakland, Fla. 

Sunkist Growers, Inc., Box 2706, Terminal Annex, Los Angeles 54, Calif 
Texsun Citrus Exchange, Weslaco, Tex. 

Waverly Growers Cooperative, Waverly, Fla. 

Cotton division 


American Cotton Cooperative Association, P. O. Box 332, Memphis, Tenn. 

Calcot, Ltd., P. O. Box. 3217, H Street Annex, Bakersfield, Calif. 

Dairy division 

Dairymen’s League Cooperative Association, Ine., 100 Park Avenue, New 
York 17, N. Y. 

Lehigh Valley Cooperative Farmers, Allentown, Pa. 

Deciduous fruits division 

Katmor Cranberries, Inc., 5 South Sixth Street, New Bedford, Mass. 

Apple Growers Association, Hood River, Oreg. 

California Canning Peach Association, 244 California Street, San Francisco, Calif. 

California Fruit Exchange, Sacramento, Calif. 

Yakima County Horticultural Union, P. O. Box 1587, Yakima, Wash. 

General service division 

Cooperative G. L. F. Exchange, Inc., Ithaca, N. Y. 

Indiana Farm Bureau Cooperative Association, 47 South Pennsylvania Street, 

Indianapolis, Ind. 

Mississippi Federated Cooperatives (AAL), Jackson, Miss. 

Missouri Farmers Association, Ine., Columbia, Mo. 

Southern States Cooperative, Inc., Richmond 13, Va. 
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Grain and seed division 

American Rice Growers Cooperative Association, Lake Charles, La. 

California Lima Bean Growers Association, Oxnard, Calif. 

Farmers Grain Dealers Association of Iowa, 1101 Walnut Street, Des Moines, 
Iowa. 

Indiana Grain Cooperative, Indianapolis, Ind. 

Inland Empire Pea Growers Association, Oakesdale, Wash. 

Ohio Farmers Grain and Supply Association, Fostoria, Ohio. 

Pendleton Grain Growers, Inc., Box 279, Pendleton, Oreg. 

Rice Growers Association of California, P. O. Box 958, Sacramento, Calif. 

Western States Bean Cooperative, 1900 Fifteenth Street, Denver, Colo. 


Livestock division 


National Live Stock Producers Association, 139 North Clark Street, Chicago 2, Il. 


Viscellaneous division 
Cooperativa Cafeteros de Puerto Rico, Ponce, P. R. 
Sioux Honey Association, 509 Plymouth Street, Sioux City 6, Iowa. 


Viscellaneous fruits and vegetables division 

American National Foods, Inc., 11 West 42d Street, New York 36, N. Y. 

Mushroom Growers Cooperative Association, Kennett Square, Pa. 

Nut division 

California Almond Growers Exchange, Sacramento, Calif. 

California Walnut Growers Association, 1745 East Seventh Street, Los Angeles 
Calif. 

Northwest Nut Growers Cooperative, 1601 North Columbia Road, Portland, Oreg. 

Potato division 

Hastings Potato Growers Association, Hastings, Fla. 

Idaho Potato Growers, Inc., Idaho Falls, Idaho. 

Maine Potato Growers, Inc., Presque Isle, Maine. 

Poultry division 

Idaho Egg Producers, Caldwell, Idaho. 

Norbest Turkey Growers Association, Salt Lake City, Utah. 

Oregon Egg Producers, 560 Southeast Ash Street, Portland, Oreg. 

Poultry Producers of Central California, 840 Battery Street, San Francisco, 
Calif. 

Poultrymens Cooperative Association of Southern California, Box 7415 Lugo Sta- 
tion, Los Angeles, Calif. 

San Diego Cooperative Poultry Association, Box 468, San Diego, Calif. 

San Joaquin Valley Poultry Producers Association, P. O. Box 1829, Fresno, Calif. 

Utah Poultry and Farmers Cooperative, P. O. Box 1620, Salt Lake City, Utah. 

Washington Cooperative Farmers Association, 201 Elliott Avenue West, Seattle, 
Wash. 

Processed fruits and vegetables division 

Berks-Lehigh Cooperative Fruit Growers, Inc., Fleetwood, Pa. 

Blue Lake Packers, Inc., Salem, Oreg. 

California Beet Growers Association, Ltd., Farm Bureau Building, Stockton, 
Calif. 

California Prune and Apricot Growers Association, San Jose, Calif. 

Cooperative Grape Juice Processors Federation, care of Westfield Planters Co- 
operative Fruit Products, Inc., Westfield, N. Y. 

Florida Citrus Canners Cooperative, Lake Wales, Fla. 

North Pacific Canners and Packers. Inc., 412 Builders Exchange Building, Port- 
land, Oreg. 

Sun-Maid Raisin Growers of California, Fresno, Calif. 

Tri-Valley Packing Association, 64 Pine Street, San Francisco, Calif. 

Turlock Cooperative Growers, Modesto, Calif. 

Willamette Cherry Growers, Inc., Post Office Box 283, Salem, Oreg. 

Wine Growers Guild, Post Office Box 519, Lodi, Calif. 

Knouse Foods Cooperative, Inc., Peach Glen, Pa. 
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Purchasing division 

Associated Cooperatives, Inc., Sheffield, Ala. 

Centrala Farmers Co-op, Inc., Selma, Ala. 

‘onsumers Cooperative Association, Post Office Box 2359, Kansas City 42, Mo. 

Sastern States Farmers’ Exchange, Inc., West Springfield, Mass. 

‘arm Bureau Cooperative Association, 245 North High Street, Columbus 16 
Ohio. 

Farm Bureau Services, Inc., 221 North Cedar Street, Lansing 4, Mich. 

Farmers Cooperative Exchange, Inec., Raleigh, N. C. 

Fruit Growers Supply Company, Box 2706, Terminal Annex, Los Angeles, Calif. 

Louisiana Agricultural Cooperative, Inc., Baton Rouge, La. 

Minnesota Farm Bureau Service Co., St. Paul, Minn. 

Northwest Wholesale, Inc., Wenatchee, Wash. 

Pacific Supply Cooperative, Box 1004, Walla Walla, Wash. 

Pennsylvania Farm Bureau Cooperative Association, Inc., Harrisburg, Pa. 

United Co-Operatives, Inc., Alliance, Ohio. 


— a 


State councils division 

Agricultural Conference Board of Virginia, 16144 North Ninth Street, Richmond 
Va. 

Agricultural Cooperative Council of Oregon, 205 Snell Hall, Oregon State Col 
lege, Corvallis, Oreg. 

Agricultural Council of California, 1400 10th Street, Sacramento 14, Calif. 

Colorado Cooperative Council, Inc., 2800 South Broadway, Englewood, Colo. 

Delaware Council of Farmer Cooperatives, R. D. 2, Elkton, Md. 

Farmers Cooperative Council of North Carolina, Box H—1, Greensboro, N, C. 

Florida Council of Farmer Cooperatives, care of State College of Agriculture 
Gainesville, Fla. 

Georgia Cooperative Council, Agricultural Extension Building, Athens, Ga. 

Idaho Cooperative Council, State Capitol Building, Boise, Idaho. 

Iowa Institute of Cooperation, Hotel Sheldon-Munn, Ames, Iowa. 

Kansas Cooperative Council, 528 Garlinghouse Building, Topeka, Kans. 

Louisiana Council of Farmer Cooperatives, University Station, Baton Rouge, La 

Maine Cooperative Council, College of Agriculture, Orono, Maine. 

Michigan Association of Farmer Cooperatives, 221 North Cedar Street, Lansing 
Mich. 

Mississippi Council of Farmer Cooperatives( AAL), Jackson, Miss. 

Nebraska Cooperative Council, 8275 Holdrege Street, Lincoln 3, Nebr. 

New York State Council of Farmer Cooperatives, Inc., Warren Hall, Cornel! 
University, Ithaca, N. Y. 

Ohio Council of Farmer Cooperatives, Rooms 309-11, Brunson Building, 145 North 
High Street, Columbus 16, Ohio. 

Oklahoma Agricultural Cooperative Council, care of Oklahoma A. & M. College, 
Stillwater, Okla. 

South Dakota Association of Cooperatives, Huron, S. Dak. 

Tennessee Council of Farmer Cooperatives, Post Office Box 1071, Knoxville 7, 
Tenn. 

Texas Federation of Cooperatives, 307 Nash Building, Austin, Tex. 

Utah Council of Farmer Cooperatives, care of Utah State Agricultural College, 
Logan, Utah. 

Washington State Council of Farmer Cooperative, 5110 Areade Building, 
Seattle 1, Wash. 

Wisconsin Council of Agriculture Cooperative, 814 Tenney Building, Madison, 
Wis. 

Wyoming Cooperative Council, 712 South 12th Street, Laramie, Wyo. 

Tobacco division 

Tennessee Burley Tobacco Growers Association, Post Office Box 390, Greeneville, 
Tenn. 

Wool division 


American Angora Rabbit Breeders Cooperative, Palmer Lake, Colo. 
National Wool Marketing Corporation, 281 Summer Street, Boston, Mass. 
Pacifie Wool Growers, 734 Northwest 14th Avenue, Portland, Oreg. 


ASSOCIATE MEMBERS 


Pennsylvania Association of Farmer Cooperatives, Box 23, Harrisburg, Pa 
Vermont Cooperative Council, 73 Main Street, Montpelier, Vt. 
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Mr. Hawes. Before I start to read the prepared statement, if you 
please, I would like to put into the record two brief summaries. One 
is entitled “The Justification for the Agricultural Exemptions in the 
Motor Carrier Act,” and the other is the “ICC’s Administration of 
Agricultural Commodities Exemptions.” 

The reason for that is that subject was not covered in the House 
hearings, and the question arose several times during the hearings 
as to the effect of this trip-leasing regulation on the exemptions, 

Senator Griswoip. That will be included in the record. 

(The material referred to is as follows:) 


THE JUSTIFICATION FOR THE AGRICULTURAL EXEMPTIONS IN THE Moror CARRIER AC? 
(INTERSTATE COMMERCE ACT, Parr II) 


Section 203 (b) of part II of the Interstate Commerce Act (Motor Carrier Act) 
contains three exemptions from Federal regulation involving the hauling of 
agricultural commodities. These exemptions, commonly referred to as the 
“farmer exemption,” “cooperative association exemption,” and “agricultural 
commodities exemption,” are found in subsections (4a), (5), and (6), re 
spectively, of the Motor Carrier Act. ‘These exemptions from regulation extend 
to routes and rates but not to qualifications and maximum hours of service of 
employees and safety of operation or standards of equipment. 

The exemptions apply to: 


FARMER EXEMPTION (SEC. 203 (B) (4A)) 


(1) Motor vehicles controlled and operated by any farmer when used in the 
transportation of his agricultural commodities and products thereof, or in the 
transportation of supplies to his farm. 


COOPERATIVE ASSOCIATION EXEMPTION (SEC. 203 (B) (5)) 


(2) Motor vehicles controlled and operated by a cooperative association or a 
federation of such cooperative associations. 


AGRICULTURAL COMMODITIES EXEMPTION (SEC, 203 (B) (6)) 


(3) Motor vehicles used in transporting ordinary livestock, fish, or agricul- 
tural commodities. 

The farmer exemption is, in large part, gratuitous in that the transportation 
of a farmer’s agricultural commodities or products thereof from the farm, and 
supplies to the farm, either in intrastate or interstate commerce, in motor vehicles 
controlled (owned, leased, or borrowed) and operated by him, would almost 
always be a private carrier operation and exempt without specific statutory 
exemption except as to hours of service and safety of operation and standards 
of equipment. 

The situation is substantially the same in the case of the cooperative associa- 
tion exemption, since the trucks owned and operated by a cooperative association 
in large part transport its own agricultural commodities and farm supplies or 
those of its members and patrons. To that extent the transportation performed 
by the cooperative association is that of a private carrier operation. 

Section 203 (b) (6) affords a different and independent exemption from Fed- 
eral regulation and extends to all motor vehicles, regardless of the identity of 
their ownership, control, and operation while carrying the named commodities— 
ordinary livestock, fish, or agricultural commodities. This third exempt group 
is vital to agriculture and at the same time most controversial from a com- 
petitive standpoint because the trucks operating under this exemption, exelu- 
sively or occasionally, perhaps handle a major portion of the farm products of 
the Nation that move to market and the consumer by motor vehicles. 

This factual explanation of the agricultural exemptions leads to the question 
as to what is the specific basis on which they are justified. Is their importance 
to the farmer transformed into compensating benefits to the entire economy? 
There can be only one answer on the basis of the facts. Here are a number of 
reasons. 
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1. As indicated, the farmer and cooperative association exemptions cover es 
sentiz a private carrier operation in which the trucks transport the products 
of the owner or the owner’s members and yuitrons. The farmer and his asso- 
ciation are not in the transportation business, certainly not as a primary busi 
ness, and the transportation performed by their trucks is only an incident to the 
business of farming and the related functions of marketing farm products aud 


procuring farm supplies. It is not now and never has been the policy of the 
Government as established by Congress to regulate private carrier operations, 
the efforts of the railroads and some regulated motor carriers to the contrary 
notwithstanding. 

”’. Since the harvesting and marketing season for any agricultural commodity 
is for a limited period in the year, farmers generally, and certainly family-sized 
farmers, cannot afford to own and maintain year-round trucks for the purpose 
of marketing their crops. Hence, they have to depend largely on hired trucks, 
The exemption accorded such hired trucks is justified on the basis that it is 
comparable to the exemption from regulation to private carriers who in major 
industries Can maintain trucks on a year-round basis to distribute their products 
on an orderly schedule. Most national industries can and do operate on fixed- 
production schedules which can be adjusted by management to meet variations 
in demand Agriculture cannot. Sunshine, rain, and other climatic factors 
which cannot be controlled determine the time and volume of the farmer’s 
production. 

In April 1948, 71 percent of the farms of the United States did not have 
trucks in which to move the agricultural commodities produced thereon. More- 
over, it is the large farms that have most of the trucks possessed by farmers, and 
consequently the great bulk of farmers move substantial portions of their produce 
to market in hired trucks. 

3. The transportation of many types of agricultural commodities requires 
special types of equipment, which neither the railroads nor common carriers by 
motor vehicle are able or willing to provide. 

f. The transportation of many types of agricultural commodities requires 
personalized service, which neither the railroads nor common carries by motor 
vehicle are able or willing to provide. 

5. Immunity from route limitations for the trucks hauling agricultural prod- 
ucts has permitted adequate quantities of agricultural commodities of the highest 
quality and freshness to reach small cities, towns, and rural areas that were 
unknown to their residents years ago. 

6. Many agricultural commodities to be transported are of seasonal production. 
Regulated common and contract carriers cannot adequately handle such situa- 
tions. Great volumes of fruits, vegetables, and other perishable crops would not 
move at all if sole reliance were placed upon nonexempt carriers. 

7. Regulated common and contract carriers are limited in the scope of their 
operations by route and rate regulations which make service impossible from 
widespread agricultural areas to diverse marketing areas which are continually 
changing and expanding. 

8. Farmers operate on small margins of proft which have been in a down- 
ward curve for some time. Assuming that exempt carriers can and will trans- 
port produce at lower costs than regulated carriers, any restriction on the 
movement or operation of exempt carriers would adversely affect net farm 
income. 

9. Fresh fruits and vegetables play an important part in the diet of the 
American family. Any unnecessary limitations placed upon the availability 
of these commodities through limitations on the movement of exempt com- 
modity haulers would work directly against the public health. 

10. A considerable number of producing areas have geared their distribution 
economies to the use of exempt motor carriers. Restriction on the use of such 
carriers would dislocate these economies which have been built up over a period 
of many years. 

11. New ventures in marketing, such as the packaging of mixed vegetables, 
are encouraged by the flexibility afforded by the exempt hauler. 

12. Damage losses are reduced through use of exempt haulers since handling 
of the product in transit or at destination is reduced by direct movement from 
producing area to retail outlet. 

13. Some States have spent large sums of money establishing plants for 
handling of farm products in preparation for market and have encouraged 
the development of farmers’ markets at strategic points which plants and markets 
are serviced on inbound and outbound deliveries by exempt trucks. 
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14. Farmers have invested millions of dollars in their own processing plants to 
better prepare their products for markets. Many of these plants and installa- 
tions are supplied and serviced almost entirely by unregulated motor carriers. 

15. Exempt haulers are able to provide more direct transportation from 
farmer to the wholesaler or distributor thereby eliminating costly terminal 
expenses with consequent savings to the consumer. 

ij. Emphasis today is being placed upon finding new and expanded domestic 
and foreign markets for the products produced by American agriculture. This 
is an integral part of agriculture’s self-help efforts to operate with a minimum 
of Government assistance. In these efforts agriculture must be prepared to 
move immediately to destination the products purchased in accordance with the 
wishes of the new customer. Neither the railroads, the regulated motor carriers, 
airlines or waterways can adjust their service or routes to meet adequately the 
daily changing and expanding sales outlets for agricultural products. The inde- 
pendent exempt hauler is even more neecssary to agriculture in 1953 than in 
1935—he is the one who can pick up the load where it is and take it to where it 
is wanted, when it is wanted. 

The above represent only some of the apparent practical benefits in justifica- 
tion of the policy which was established by Congress in 1935 and continued 
through the intervening years of exempting from route and rate regulations the 
transportation of agricultural commodities. It is significant to note that the 
railroads, which are opposing the trij-leasing bill, H. R. 3203, in 1952 obtained 
17 percent of their total freight income from shipment of agricultural and 
animal products and livestock. The farmer indeed is one of the railroads’ best 
customers even with the agricultural exemption in the Motor Carrier Act. 
Furthermore, even though the railroads are not inherently adaptable to providing 
the service afforded by the exempt hauler, it is significant to note that for the 
first quarter of 1953 the net income after taxes of 130 class | railroads of the 
country exceeded by $41 million the net income for the first quarter of 1952, 
while the farmer’s share of the consumer’s food dollar was dropping from 49 
cents in the first quarter of 1952 to 46 cents in the first quarter of 1953. 
Allegations that the railroads are suffering financially from the operations of 
the exempt hauler are not borne out by the above record. 


ICC’s ADMINISTRATION OF AGRICULTURAL COMMODITIES EXkMPTIONS 


In the administration of the agricultural commodity exemption in section 
203 (b) (6) of part II (the motor carrier part) of the Interstate Commerce Act, 
the Commission adopted and has followed a policy of restrictive interpretation. 
This has been done under the principle of statutory construction that an exemp- 
tion, being an exception in remedial legislation, must be narrowly construed. 
One of the Commission’s leading decisions in which this construction was 
adopted was Monroe Common Carrier Application ((decided 1988), 8 M. C. C. 
183, 185), where the Commission said : 

“A strict construction of the word ‘exclusively’ is required by a well-settled 
principle of statutory construction. The act is remedial legislation intended to 
meet and correct recognized evils and to further the public interest in an ade- 
quate and dependable system of national transportation. Remedial legislation 
must always be given a liberal construction. As a corollary, however, it has 
always been recognized that a strict construction must be given to any exemption 
or exception to the general statute. The more strict the construction of the 
exception, the more liberal is the construction of the main act.” 

In the effectuation of this statutory interpretation, the Commission enunciated 
its “channels-of-commerce” theory in Monark Egg Corp. Contract Carrier Appli- 
cation ( (decided 1940), 26 M. C. ©. 615). It there held that once the agricultural 
commodity got into the channels of commerce it lost its exempt agricultural 
status and became subject to regulation. ‘The Commission there said (p. 618): 

“Accordingly, we are of the opinion that from the standpoint of intent and 
construction of the language used, Congress intended the words ‘not including 
manufactured preducts thereof’ * * * to include in the exemption agricultural 
commodities which have been processed, but only to the extent of forming a 
part of the harvesting, or to the extent ordinarily customary in the preparation 
of the commodities for market by the producer.” 
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In the same case the Commission also said (p. 618) that “fish (including shell- 
fish), which is also one of the exempt commodities, means only “whole fish, 
dead or alive, as taken from the water.” 

The Commission also held likewise as a matter of administrative expediency, 
that in order to come within the exemption provision the vehicle used in the 
transportation of the exempt commodity had to be devoted to that use exclusively 
(Newton Common Carrier Application (decided 1938), 4 M. C. ©. 227, 228) ; 
Warner Common Carrier Application ((decided 1938), 9 M. C. C. 614, 616; 
Broadowski Common Carrier Application ( (decided 1940), 24 M. C. C. 484, 485- 
$86) ) In the Newton case, where the carrier had on two occasions transported 
some miscellaneous freight in his vehicle, the Commission said that the trans- 
portation of the livestock and agricultural commodities “is not exempt under 
section 203 (b) (6) of the act, as applicant’s vehicles are not used exclusively in 
ithe carriage of these commodities.” In the Warner case the Commission made 
the following statement : 

“Section 203 (b) (6) of the act in its present form exempts motor vehicles 
used in carrying property consisting of livestock, fish (including shellfish), or 
agricultural commodities (not including manufactured products thereof) if such 
vehicles are not used in carrying any other property or passengers for compensa- 
tion, from the provisions of the act. * * * Applicant urges that if the same 
vehicle is used to transport agricultural commodities and the nonexempt com- 
modities in separate loads and not in mixed loads, the exemption applies to the 
agricultural commodities in separate loads. It was indicated that this is the 
manner in which applicant transports agricultural commodities. This conten- 
tion is without merit. Applicant is not entitled to the benefit of the exemption, 
because his vehicle is also used in carrying other than exempt commodities for 
compensation.” 

As early as 1941 agricultural interests sought to dissuade the Commission from 
following the trend of this narrow construction of section 203 (b) (6), as 
evidenced in the Monark case (decided 1940), supra. The late war then inter- 
vened, however, and all parties interested in motor-carrier transportation con- 
centrated their activities on facilitating the flow of war traffic for the duration 
of the war. It was recognized though that if the Commission continued the 
trend of restrictive interpretation and application of the agricultural commodity 
exemption it would be necessary to request a thorough investigation with respect 
to the matter. 

Pursuant to petitions filed by the Secretary of Agriculture of the United 
States and others the Commission, on July 8, 1948, instituted its general investi- 
gation entitled “Determination of Exempted Agricultural Commodities,’ com- 
monly referred to as the Harwood case (52 M. C. C, 511) into and concerning the 
meaning of the term “agricultural commodities (not including manufactured 
products thereof).” The record made in that case by agricultural interests was 
so overwhelming that the Commission was forced to be fairly liberal in holding 
a great number of individual products. There are certain important agricultural 
commodities, however, such as redried tobacco, dressed poultry, horticultural 
products, and raw shelled peanuts, which the Commission held do not come 
within the exemption. The status of these specific commodities has since been 
the subject of judicial decision. 


LOVE CASE 


In J. C. C. vy. Love (77 F. Supp. 68, 172 F. (2d) 224), commonly referred to as 
the Love case, the Commission sought to enjoin a motor carrier from transporting 
beheaded shrimp in interstate commerce without an appropriate operating author- 
ity from the Commission. The Secretary of Agriculture of the United States 
and the National Fisheries Institute intervened amicus curiae and, along with 
the carrier defendant, argued that beheaded shrimp is “fish (including shell- 
fish)’ within the meaning of the exemption provision. The district court held 
that beheaded shrimp is “fish (including shellfish)” and that motor vehicles used 
to transport the product are exempt from the certificate and permit requirements 
of the Interstate Commerce Act. In its decision the district court said: 

“One of the cardinal rules of interpretation is that the meaning of a statute 
is to be ascertained from the word used and the subject matter to which they 
relate. The words used are to be taken in their usual and popular sense, except 
where they are technical, and then according to the acceptation of those learned 
in the art. The term ‘ordinary livestock’ as defined in section 20 (11) of the act 
has a definite and fixed meaning but the term ‘fish (including shellfish)’ is not 
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defined in the statute and since Congress has not limited the meaning of the 
word ‘fish’ as was done in the case of agricultural commodities it follows that 
the intention of Congress must be gathered from the words used unless a literal 
interpretation would lead to a manifest absurdity. 

“Shrimp, as handled by defendant, either fresh headless shrimp packed in ice, 
or frozen headless shrimp, continue to be shrimp in their natural state. They 
still remain, and continue to be known as, shrimp. If the Commission’s holding 
were followed, they would nullify the exemption accorded motor vehicles trans- 
porting shrimp, by virtue of the shrimp being beheaded, because no shrimp are 
transported to the market which are not beheaded. In this way, and through 
such an interpretation, the Commission has given no effect whatever to the 
exemption provided in the statute for fish, insofar, as it affects the transportation 
of shrimp.” 

Upon appeal the Circuit Court of Appeals of the Fifth Circuit affirmed the 
cecision of the district court. 

Following the decision of the circuit court of appeals in the Love case, the 
Commission reopened its Monark case and in its decision upon reconsideration 
(49 M. C. C. 603), the full Commission liberalized its prior findings and held 
that the term “fish (including shellfish)” includes “frozen, quick frozen, and 
unfrozen fish in the various forms in which it is shipped, such as live fish, fish in 
the round, beheaded and gutted fish, filleted fish, beheaded shrimp, and oysters, 
clams, crabs, and lobsters, with or without shells, including crabmeat and 
lobster meat, but excluding fish in hermetically sealed containers or fish which 
has been otherwise treated for preserving such as smoked, salted, pickled, 
spiced, corned, or kippered.” 

DUNN CASE 


Interstate Commerce Commission v. Dunn (166 F. (2d) 116), generally re- 
ferred to as the Dunn case, was initiated by the Commission as an enforcement 
action in North Carolina against the defendant carrier. The carrier was trans- 
porting baled cotton, an admittedly exempt agricultural commodity, in interstate 
commerce while transporting nonexempt commodities at other times in the 
same vehicles in intrastate commerce. The Commission took the position that 
the section 203 (b) (6) exemption did not apply to the baled cotton since the 
same vehicles were used at other times to transport the nonexempt commodities. 
The court pointed out, however, that such a strict interpretation as the Com- 
mission sought to place upon the exemption “makes war on the very interstate 
transportation which the exemption was so plainly intended to foster and en- 
courage”; that the purpose of the exemption is “to free the transportation 
interstate of the favored commodities, particularly agricultural products, from 
the general regulation of interstate commerce by the Commission”; that the 
securing “of a certificate or permit from the Commission involves much delay, 
inconvenience, and expense, and often disappointment; and that relief from this 
is offered in order to aid the prompt and free transportation of the named com- 
modities, which transpertation is usually seasonal and intermittent but often 
urgent because it is of perishables.” 

The Commission, however, refused to recognize the Dunn decision except 
within the fourth judicial circuit. Not until the position of the Commission 
was also rejected in the Service Trucking case, infra, would the Commission 
recognize the decision in the Dunn case nationally. 


SERVICE TRUCKING CASE 


I. 0. C. v. Service Trucking Co. (91 F. Supp. 533, 186 F. (2d) 400), commonly 
referred to as the Service Trucking case, arose in Pennsylvania and wes quite 
analogous to the Dunn case, supra. It, too, was an enforcement action brought 
by the Commission to enjoin carrier from transporting shell eggs, admittedly 
an exempt commodity, in one direction in interstate commerce while transport- 
ing packinghouse products, nonexempt commodities, in the reverse direction in 
interstate commerce without first obtaining an appropriate operating authority 
from the Commission to transport the shell eggs. The Commission again took 
the position that the exemption provision in section 208 (b) (6) of the act 
extended only to motor vehicles dedicated exclusively to the transportation of the 
exempt commodities. The Commission sought to distinguish this case from the 
Dunn case, supra, where the Circuit Court of Appeals for the Fourth Circuit 
held that a carrier may transport exempt commodities in interstate commerce 
while using the same vehicles on other occasions, to transport nonexempt 
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mo es in intrastate commerce, The district court in the Service Trucking 
case, however, followed the decision in the Dunn ease and held that the Com- 
miissiol position was erroneous and that a carrier may transport both exempt 
d nonex pt commodities without being required to obtain an operating 
hority for the exempt commodities so long as the exempt and nonexempt 
inmodities are not transported in the same vehicles at the same time, i. e., 


in mixed loads. The Commission appealed the case to the Circuit Court of 
\ppea for the Third Circuit where the Secretary of Agriculture intervened 
friend of the court The circuit court of appeals affirmed the decision 
of the d rict court, 
Following the decision of ft] circuit court of appeals the Commission capitu 
lated ar nnounced th it wou thereafter recog e that d sion and tl 
I | I> rh ¢ ‘ ! tt country 


Interstate Commerce Commission vy. Yeary Transfer Co. (104 F. Supp. 245) 
was an enforcement action brought by the Commission in the District Court for 
the Eastern District of Kentucky to enjoin a carrier from transporting redried 
eat te co Without an operating authority from the Commission. The Secre 
tary of Agriculture inte ned, as a friend of the court, on the side of the de- 
fendan rrie! In its ision the district court sustained the position of the 
earrie ind the Secretary and held as a matter of law that redried leaf tobacco 
is an agricultural commodity within the statutory exemption. The Commission 


iit 
is now appealing the case to the Circuit Court of Appeals for the Sixth Circuit. 


GLADIOLUS CASI 


Florida Gladiolus Growers Association, et al. v. I. €. C. ( F. Supp. ), de- 
eided July 28, 1952, was an action brought by the plaintiffs and the Secretary of 
Agriculture to enjoin that portion of the decision of the Commission in the so- 
called Harwood case finding that gladiolus and gladiolus bulbs are not agricul- 
tural commodities under the agricultural exemption in section 203 (b) (6) of the 
Interstate Commerce Act. The matter was heard and decided by a statutory three- 
judge court in Florida. In its decision, holding that gladiolus and gladiolus bulbs 
are agricultural commodities within the statutory exemption, the court not only 
referred to the recent amendment of section 203 (b) (6) of the Interstate Com- 
merce Act specifically including horticultural products as agricultural commodi 
ties but also decided the case on its merits. It said that there can be no doubt 
that cut flowers and bulbs are horticultural products; that horticulture is uni- 
versally recognized as a segment of agriculture; and that the courts have long 
defined the term “agriculture” to include horticulture which embraces, among 
other things, the raising and culture of nursery stock. The court further stated 
that the recent amendment to the statutory exemption, specifically including hor- 
ticultural products as agricultural commodities, is merely declaratory of the 
general law as it existed when this action was brought. 


DRESSED POULTRY CASES 


I, 0. C. v. Kroblin and I. C. C. v. Woodall Food Products Co., Ine., are two 
enforcement actions brought by the Commission, the former in a Federal district 
court in Georgia and the latter in a Federal district court in lowa, to enjoin two 
carriers from transporting dressed poultry without operating authorities from 
the Commission. Both cases are still pending. The question in both cases is 
whether dressed poultry is an agricultural commodity. It is the contention of 
the Secretary of Agriculture, who has intervened in each of the cases as a friend 
of court, and of the defendants that dressed poultry is an agricultural commodity 
and entitled to the privileges of the exemption. 


WELDON CASE 


Interstate Commerce Commission v. Welden (90 F. Supp. 873, 188 F. (2d) 367) 
was an enforcement action brought by the Commission in the District Court for 
the Western District of Tennessee to enjoin the defendant carrier from trans- 
porting raw shelled peanuts in interstate commerce without an appropriate 
operating authority from the Commission. The case was presented to the dis- 
trict court on a stipulation of facts which was very favorable to the Commission 
and the district court held that the commodity was not an agricultural product 
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within the meaning of the statutory provision. The defendant appealed the case 
to the Cireuit Court of Appeals for the Sixth Circuit where the Secretary of Agri 
culture intervened, as a friend of court, and filed a brief and argued the case. 
Before the circuit court of appeals, however, counsel for the defendant completely 
abandoned the section 2083 (b) (6) issue. The cireuit court of appeals, therefore, 
had to affirm the decision of the lower court on this point as did the United States 
Supreme Court when defendant’s counsel appealed the case to that Court. 

Thus we have a decisicn by a district court, based upon a stipulation of facts 
unfavorable to the agricultural community, holding that raw shelled peanuts are 
not an agricultural commodity. Because the section 208 (b) (6) issue was 
abandoned before the circuit court of appeals that issue was not before either 
that court or the Supreme Court. 

Mr. Hawes. Also, if you please, the question arose during the hear 
ings as to the attitude of the Commission in regard to the agricultural 
commodities exemptions. There has been prepared a list of several 
cases on this subject which we would like to have entered in the record, 
also. There is one case in this list, entitled 7he Jnterstate Commerce 
Commission Vv. Kroblin, and The Interstate Commerce Commission Vv. 
Woodall Food Products Co., Ine., having to do with the question of 
whether or not dressed poultry was an agricultural commodity. 

At the time this was prepared last week, that case was still in the 
hands of the court. I have before me this morning, just handed to me, 
a daily report for executives, Washington Daily Reporter System, in 
which it is reported that transportation of dressed poultry is held cov- 
ered by the agricultural exemption for truckers. 

I would like to quote from this, in part: 

Report finding and intent upon the part of Congress that the controversial agri- 
cultural commodities exemption in the Motor Carrier Act of 1925 should be given 
a broad application. Federal District Court for Nort he ‘rn Iowa has held that New 
York dressed and eviscerated poultry is within the scope of the exemption. 

Although many amendments have been proposed removing the exemption from 
trucking operations, such as those involved here, Congress has consistently re- 
jected them. On the other hand, every change made in the language of the act 
has broadened and liberalized its provisions in favor of exemption. Moreover, 
the opinion points out that Congress could not have originally intended to exempt 
only farmers who haul their own produce in their own trucks since a specific 
exemption of such activity is written into the act, in addition to the general 
exemption for agricultural commodities. 

I would now like to discuss briefly with you two matters which have 
arisen in the course of consideration of the trip- leasing legislation 
which has not been adequately covered by the hearing record up to this 
time. 

The first of these matters pertains to “compromise proposals,” and 
the second to “State laws and regulations on leasing.’ 

Karly in the course of the hearings in the House, there deve loped a 
general recognition from the testimony of both proponents and oppo- 
nents of the bill that imposition of the: 0-d: ay minimum restr iction on 
leasing of trucks would have an adverse effect upon the marketing of 
agricultural commodities. It seemed to be quite generally agreed that 
no step should be taken which would add adi litional burdens to the 
already troublesome problems attendant upon the orderly marketing 
of the produe tsof American agriculture. The « ompelling necessity of 
a stable agriculture as a prerequisite for our national well-being is too 
clearly written in our country’s experience to require my laboring the 
pont here. Hence, the oponents of the bill began a search to find 
some way to amend it which would permit the 50-day limitation to go 
into effect generally, and at the same time offer some safeguard that 
the rule w oulc | not impede the ordei ‘ly distribution of farm produe ts. 
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Several proposal] were inform: ally brought forw: ard by opposition 
interests before the bill was reported to the House. The prevailing 
idea in these was to permit a truck which hauled exempt commodities 
tomar - 't to lease to a regulated carrier for the return movement to the 
State area of origin. These proposals were all considered carefully 
by the p sea people and analyzed in the light of practical operating 

conditions. Allof these proposals, i it was found, would have an : adverse 
serious impact upon the orderly marketing of agricultural commodi- 
ties, and would be the first step on a course designed to ultimately 
regulate from Washington the entire transportation of agricultural 
products by motor vehicle. 

The compromise which received most attention was one brought 
forward several days before the bill was considered in the House, 
and which later figured prominently in the House debate. 

Under that proposal, the prohibition contained in H. R. 3203 upon 
the Interstate Commerce Commission’s authority to regulate the 
duration of leases of motor vehicles or the compensation thereunder 
would apply only “where the movement immediately preceding was of 
ordinary livestock, fish (including shellfish), or agricultural (includ- 
ing horticultural) commodities—not including manufac tare prod- 
ucts—exempt under the prov isions of section 203 (b) (6). 

It seems appropriate to spell out in some detail the deficiencies of 
this proposal since it, or some variation of it, will no doubt figure in 
the Senate consideration of the bill before you. 

The wording of the amendment might make it appear at first read- 
ing that it is calculated to preserve to agriculture the full use of trip 
leasing or other short-term leasing of motor vehicles as presently 
practiced, A careful examination of the wording, however, and con- 
sideration of how it would work, shows that it would greatly narrow 
the effec wei value of the “agricultural commodities ex cemption” in 
the Motor Carrier Act by increasing farm transportation costs and 
reducing ie flexibility of agricultural trucking facilities. 

Here are several basic objections which occur to us. There are no 
doubt others. 


1. FARMER AND COOPERATIVE ASSOCIATION TRUCKS LEFT OUT 


There are many truck owned by farmers or associations of farmers 
which derive their exemption from Federal regulation under section 
203 (b), (4a) and (5) of the Interstate Commerce Act, rather than 
section 203 (b) (6), as referred to in the amendment proposed in the 
House. The proposal would prevent such trucks from being leased 
to an authorized carrier for a return trip when a processed commodity 
was hauled on the forward movement. 

lor example, a cooperative producing butter, which it transports to 
various markets in its own trucks, would be prohibited from trip- 
leasing its truck for a return haul and would, therefore, be required 
to return empty. 


2. PRIVATE TRUCKS OMITTED 
The proposal also would prevent private carrier trucks, which dis- 


tribute processed agricultural commodities by truck—their own 
goods—from trip-leasing their vehicles on the return haul. For ex- 
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ample, a slaughtering plant that hauls fresh meat in its trueks to 
markets some distance away would be denied the opportunity of 
obtaining revenues on the return trip and would have to return empty. 


3. LEASE FOLLOWING FARM SUPPLY MOVEMENT PROHIBITED 


_ There are many trucks, some owned by farmers, others by associa- 
tions of farmers, and still others by independent motor carriers, which 
haul farm production supplies destined ultimately, and in many cases 
directly, to the farm. Under the proposal, trucks could not be utilized 
for a return movement under lease where the movement immediately 
preceding involved items such as fertilizer, insecticides, feed, farm 
machinery, and other similar supplies so essential for production of 
agricultural commodities and so closely tied in with farming 
operations, 


#. FULL USE OF EQUIPMENT DENIED 


The proposal would prevent agricultural haulers from making full 
use of their equipment—successive trip leases of nonexempt com- 
modities would be prohibited, no matter how essential in order to 
facilitate a movement of agricultural commodities. 

ry. > . . . 

To illustrate , an operator of a truck hauling an exempt commodity 
from Norfolk, Va., to Pittsburgh, Pa., might lease his truck at Pitts- 
burgh to haul a nonexempt commodity to Philadelphia. Arriving at 
Philadelphia, the operator might find a regulated carrier with a load 
of general freight to go to Norfolk. Under the provisions of the pro- 
posal advanced in the House, the trucker would not. be permitted to 
lease for that haul, since his “immediately preceding” cargo was 
nonexempt. 


5. DIFFICULTIES AND COSTS OF ADMINISTRATION MULTIPLIED 


The proposal would provide a wide area for administrative 
abuse; would result in a new line of cases of interpretation before 
the Commission and in the courts, costly to shippers, carriers, and 
the Government; and would practically invite wholesale violations, 
since obviously, neither the Commission nor any agency of the Fed- 
eral Government could be provided with the personnel to make even 
a pretense at determining the character of the cargo in prior move- 
ments. 

The administrative difficulties under present law, which represen- 
tatives of the Interstate Commerce Commission have described in re- 
cent public hearings and the claimed need of the Commission for more 
personnel and more funds, would manifestly be multiplied manyfold, 
under this or any similar proposal. 

The above point up the impracticability of attempting to place any 
limitation on the duration of leases of motor equipment. The effi- 
ciency and economy of leasing for a single trip or short periods has 
been demonstrated by experience, and has become an integral part of 
agricultural trucking operations. Any compromise which would, as 
a matter of public policy, permit the Federal Government to regulate 
the length of time for which a truck might be leased, would, in our 
judgment, be contrary to the best interests of the Nation as a whole. 
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Going to the second point, Mr. Chairman, “State laws and regula- 
tions on leasing,” let me say, some of the opponents of H. R. 3203 
have laid much stress upon a claim that 17 or 18 States have laws or 
regulations affectii he mtrastate leasing of motor vehicles which are 
compara ble to the rules propos ed to be put into effect on Se ptember B 
1953, by the Interstate Commerce Commission with respect to inter- 
state traffic. edad Members of Congress have asked us cone erning 
this claim, and therefore, we felt it was important at this hearing to 


state what we have been able to determine concerning its validity. 

There are two important factors which should be borne in mind 
examining just what the State laws and regulations do provide in this 
regard. First, the only provisions in the State laws and regulations 
of any possible pertinence to this hearing are those which affect the 
duration of leases and the compensation paid thereunder, since that 
is the heart of the problem involved in the bill before vou. What 
the various State laws and regulations provide with respect to those 
other phases of the problem encompassed in the rules under MC+43 
to which we have not objected, and which will not be prohibited at all 
by H. R. 8203, certainly has no bearing on the issue in this hearing. 

Secondly, regardless of how few or how many States of the 48 may 
have established by law, regulation, or ruling, a 30-day, or any min- 
imum limitation, on leasing of trucks in intrastate traffic, we do not 
believe that this should have any persuasive or decisive weight in a 
determination by Congress whether the Federal] Government should 
place a minimum restriction on lease of trucks moving in interstate 
commerce, This is true because many of the problems inherent in the 
Federal Government's exercise of its yur isdiction over interstate com- 
merce are quite different from the problems incident to the commerce 
within the various States, which problems and conditions vary greatly 
among the States themselves. What may be sound with respect to re- 
strictions on leasing in Colorado or Ohio, on the basis of the economy 
and practical conditions in those States, may not be sound for Texas 
1 Florida. 

With your permission, I would like to state that in Colorado there 
Is an intrastate prohibition against leasing equipment for any period 
less than 6 months. However, when the national council sent out a 
que stionnaire to its members and others interested in trip leasing, 
Inquiring as to what effect {he abolishing of trip leasing would have 
on their business, we received back from the ( ‘olorado Potato Growers 
Exchange this reply. There\are several questions from the question- 


naire | would like to put into the record. To one question asked : 

Indies ate the types of products marketed where trip leasit g of ¢ quip- 
ment 1s involved in some part of the movement, the answer was, “The 
products involved are potatoes and onions.” The question is asked: 


Estimate the present savings or vi alue of trip leasing to your assoc in 
tion and the patrons, in terms of money or percentage. The answer to 
that is, “Approximately 15 percent. 

Indicate probable effects upon your association and farmers in 
your general area of the prohibition against trip leasing, if placed 
into effect, in terms of ability to market patrons’ crops. The an- 
swer is, “The difficulty will be encountered especially in the marketing 
of potatoes, in northern Idaho, the Greenlee district, and Arkansas 


valley, as a considerable amount of trip leasing is performed in this 
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territory. The increase of the overall transportation cost would be 
15 percent.’ 

In addition to this statement, we have found from experience that 
the trip-lease operator has more suitable equipment, is better qualified, 
and more dependable than some other unregulated carriers. That is 
signed by 1). (3 MeCarl., Colorado Potato (rrowers Exchange, dated 
Ma arch 30, 1953. 

It indicates that while in some States the prohibition against trip 
leasing on intrastate movements may be all right, it would certainly 
be ruinous in that particular case for interstate movements. 

Senator Griswotp. Mr. Hawes, you feel that the situation in Colo 
rado is a result of the fact that the potatoes and onions are marketed 
outside the State, so that the State law does not apply ? 

Mr. Hawes. That is correct. 

Senator GriswoLtp. You have no reason to believe there is non- 
enforcement on intrastate shipments 4 

Mr. Hawes. | have no information to that effect. 

In another Oey State, Wyoming, adjacent to Colorado on the 
north, there appear » be no rules or regulations affecting le asing 
of trucks. It ~ casa a readily apparent that from the standpoint 
of the economical and efficient use of trucks, the leasing of trucks 
without restriction on the duration of the lease is much more essen- 
tial for trucks which haul farm products interstate than within the 
borders of a single State, because the longer the distances and cor- 
respondingly higher operating costs involved in the interstate move- 
ments. 

In January 1949, Mr. W. Y. Blanning, Directors of the Bureau of 
Motor Carriers of ICC, submitted for the record, on request, in 
Ee parte MC-43, information as to what the various State laws and 
regulations provided with respect to leasing of vehicles by motor 
earriers. Mr. Blanning explained in submitting the exhibit that it 
had been hastily prepared, and was b shar upon a summary of reports 
from his field staff. This is the only compilation to our knowledge 
along this line that has been made covering all 48 States. 

Mr. Blanning’s report reflected that as of that time, 26 States and 
the District of Columbia had no statute or regulations in effect 
governing leasing of motor vehicles. Of the remaining 22 States, 
there appeared to be some provision, in most cases either a regulation 
or ruling pertaining to leasing, but in only 6 of these, at the most, does 
it appear from the information given that the provision would be 
restrictive of the duration of the leases. In Georgia, for instance, 
which we include among the six, it was “reported that a rule issued 
by the Georgia Public Service Commission required the name of the 
lessee and the number of the vehicle to * printed on both sides of 
the vehicle before being placed into use by the lessee. This restric- 
tion is apparently no longer operative, since Georgia was not in 
cluded as a State with provisions affecting trip leasing in the list fur- 
nished the House Commerce Committee recently by the Commission. 
The restrictive provisions in the other of the six States were of com- 
parable nature. 

In the decision by the Commission in 4 parte MC—-43 in May 1951, 
it was stated that some 17 of the States regulate in some degree the 
leasing or interchange of equipment by motor carriers. The Com- 
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mission’s statement, however, at that time did not reflect that these 
States prohibit trip leasing or unduly restrict the duration of leases. 

In the recent minority views ace ompany ing the report of the —— 
Interstate and Foreign Commerce Committee on H. R. 3203, it wa 
stated that the same 17 States as were mentioned in the leumniabeds 
decision in MC-48 have in effect regulations on trip leasing which are 
in general comparable to those proposed by the Interstate Commerce 
Commission with respect to interstate movements. It should be noted 
that the minority statement did not say, and we do not believe it 
meant to convey the impression, that these 17 States prohibit trip 
leasing as would be the result of the Commission’s proposed 30-day 
minimum limitation. Such, certainly, is not the case. 

When Commissioner James K. Kundson appeared before the House 
Committee on Interstate and Foreign Commerce on May 7, 1953, in 
opposition to H. R. 3203, he stated that “18 States * * * forbid intra- 
state leasing.” In response to the request of the chairman of the 
Committee for a list of the States, the Commission later submitted 
for the record a list of 18 States which the Commission said have laws 
or regulations affecting trip leasing. The formal submission by the 
Commission did not claim that these States forbid intrastate leasing, 
as had been previously indicated by the Commission witness. 

Our analysis of this information submitted by the Commission 
discloses not more than four States—Colorado, Kentucky, New Mex- 
ico, and Oregon—that have provisions by statute or regulation which 
prohibit trip leasing directly or indirectly. There are a number of 
the other States in the list of 18 which, according to the Commission, 
under the policy, special ruling or interpret ation of the State regu- 
latory body limit leases to a minimum period, 

On Monday, I called the chief examiner of the Public Service Com- 
mission of the State of New York, which is one of the States included 
in some of these compilations, and he authorized me to state that as 
of that time, the commission of the State of New York had no regu- 
lations whatever, so far as trip leasing is concerned, comparable to 
anything that is carried in this bill. 

I would like to state that he said, “as of that time,” because there 
is a case pending before the Public Service Commission of the State 
of New York which, when decided, may have a direct effect. But as 
of the moment, as of the time this record was made, no such condition 
existed in New York State. 

There are a number of other States in the list of 18 that could be 
mentioned. In Nebraska, for instance, the ICC has reported that 
under a 1942 rule, certificated carriers m: iy lease equipment only after 
approval by the Nebraska State Railway Commission, and that that 
commission has interpreted this rule as requiring trip leases, and 
others, to be in writing. Likewise, with the passage of H. R. 3203, 
leases of vehicles in interstate traffic could and would be in writing. 
In a telephone conversation on July 3, 1953, with Commissioner Brown 
of the Nebraska Railway Commission, confirmed by telegram, it 
was ascertained that Nebraska has no published regulations on trip 
leasing, but that as a practical matter, lease must be written minimum 
per iod 30 days. Exclusive control —— in lessee. 

The inconclusiveness of the available information on the State leas- 
ing laws and regulations is further illustrated by the fact that the list 
of 18 States reported by the Commission as having trip-leasing pro- 
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visions contains 8 States not included in the comparable list in the 
minority report, and the minority report list of 17 States contains 
7 not mentioned in the Commission list. 

One highly significant conclusion can be drawn from the above. 

Few, if any, State legislatures—the elected representatives of the 
people—have enacted motor carrier laws prohibiting trip leasing or 
otherwise limiting the duration of leases of motor equipment. A “few 
State regulatory commissions have adopted restrictive regulations on 
duration of leases and a growing number in the past several years seem 
to be moving by rulings and interpret: itions under delegated power in 
the direction of imposing more restrictions. This may be, and very 
probably is, a result in part of the activity at the State level of some 
of the same groups now seeking to defeat H. R. 3203 in Congress. We 
have noted with considerable concern the following sentence in an 
editorial in the February 1953 issue of the official magazine of one 
of the national organizations which has been most active both in 
the House and the Senate in trying to delay and defeat H. R. 3203: 

The decision (of the Supreme Court on January 12, 1953, in the leasing cases, 
giving cause for introduction of H. R. 3208) will be studied and analyzed and at 
an early date we will outline procedure to our joint councils, trade divisions, and 
area organizations, looking toward accomplishment of similar results in intra- 
state operation. 

The editorial from which the above quotation is taken praised the 
Supreme Court’s decision and claimed major credit to its own organi- 
zation for pushing the litigation to a final and successful decision. 
This is mentioned in conclusion to show that regardless of what the 
laws and regulations of the States provide today with respect to leas- 
ing of trucks, one national organization, at least, plans a definite pro- 
gram in the near future to bring about restrictive regulation of leasing 
of trucks at the State level. 

In our judgment, the importance of this bill to agriculture, ship- 
pers, and all segments of the economy, far transcends the single issue 
of whether the Interstate Commerce Commission shall be denied, as a 
matter of public policy, the authority which it proposes to exercise 
of restricting the duration of truck leases to a minimum of 30 days. 
On this single issue, reasonable men with different backgrounds and 
interests may honestly differ. There is at stake here, however, the 
much broader question of whether Congress will permit regulatory 
commissions in carrying out their administrative duties to deliberately 
whittle away an important policy established by Congress with which 
they do not agree, and substitute their own views as to what the law 
should be so that we find ourselves governed not by laws, but by men. 
Thank you, sir. 

Mr. Triaes. The final portion of our statement, Mr. Chairman, will 
be given by Mr. Angus McDonald, representing the National Farm- 
ers Union. 

Senator Griswotp. Mr. Hawes, I take it that Mr. McDonald will not 
cover the same subject matter you did. I might ask a question in 
regard to the enforcement of a regulation such as this provided for 
in MC-43 

You referred to the difficulty of enforcing the act. Do you have 
any suggestions as to how it could be enforced 


Mr. Hawes. MC-43? 
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Senator GriswoLtp, Yes. You made some reference in your state 
ment to the difficulty. 

Mr. Hawes. You would like me to solve that difficulty for the Com- 
MISSION, sir? 

Senator Griswoip, Tam wondering if you had thought about the 
possibility a establishing a regulation which would i Impose some pen- 
alty against t! person that leases the tiuck for a trip, which might 
automatic ally ios the enforcement of it on the lessee of this trip- 
leasing truck. 

Mr. Hawes. Lessee or lessor? On the man who leases the truck ? 

Senator Griswoup. Yes. 

Mr. Hawes. I would say that it was much simpler under the present 
conditions to require that the man who leases the truck be held respon- 
sible for the conditions that the Commission appears unable to regu- 
late. It is much like our prohibition laws. Many of these trip-lease 
trucks are owned by a man who makes his living with that vehicle. 
The temptation to forget just what kind of a commodity he handled 
in that vehicle on a given trip, in order to get a return trip, would be 
pretty strong. 

The chances—winds being what they are—of his losing documents 
which would show that information would be, I think, quite possible. 

Senator Griswoip. I can see a tremendous difficulty in trying to 
penalize the fellow who owned and drove the truck, we will say, but 
it might be possible to impose a penalty on this fellow who holds a 
license under the ICC who is making use of that truck for this trip. 

Mr. Hawes. That is exactly the case, Mr. Chairman. Under the 
present arrangements, that could be done. I think the record will 
show—I have seen some references to it—that there have been in- 
stances where the ICC has found that the lessor of a truck leased a 
vehicle that did not comply, and he was conversant with that fact, 
and nothing has been done for the lessor. 

My opinion is that a few examples made would go a long way to- 
ward curtailing the practice that the Commission is trying to kill. As 
a matter of fact, the Commission has adopted the method that we 
have seen used so much around the world in the last few years: when 
something is troublesome to you, you liquidate them. The liquidation 
of this group of people would materially handicap the distribution 
of agricultural products. 

Senator Griswoip. Mr. McDonald. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDonaup. Mr. Chairman and members of the committee: As 
a representative of the National Farmers Union, I am here to urge 
the enactment of H. R. 3203 as approved by the House of Representa- 
tives. A survey of existing information and documents has con- 
vinced me that the rule promulgated by the Interstate Commerce 
Commission which would ban the practice of trip-leasing motor ve- 
hicles will further depress farm income and will exact an additional 
toll from both farmers and consumers in the form of increased prices 
on products they buy. It is impossible, of course, to determine the 
number of trucks which will be required to return empty as a result 
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of this order, but the conclusion we feel is inescapable, that trucks re- 
turning empty which formerly carried a load to their point of origin 
will result in increased transportation charges. 

The farmer has a vital interest in transportation charges because 
the price and the volume of consumption of everything that he sells 
and buys is affected by transportation cost. For example, an increase 
in the cost of transporting wheat of merely 5 cents a bushel will re- 
sult in a price decrease of exactly that amount. Price of wheat and 
numerous other commodities are determined in Chicago and other 
great trading centers. All costs of transporting that commodity to 
such trading centers must, therefore, be subtracted from the Chicago 
price. Prices of things which the farmer buys are determined in a 
reverse order. For example, if the price of tr: ansporting cement is 
increased, that increase is added to the cost of cement at the farm, or 
at the point where the farmer picks up the cement in his own truck. 

An important factor in increased production costs have been succes- 
sive rate increases which have been vranted by the Interstate Com- 
merce Commission. There are no figures available on the amounts 
which farmers have paid in increased transportation charges. How- 
ever, reference is m: le to marketing charges on farm food products in 
a brief submitted by the Secretary of Agriculture to the Interstate 
Commerce Commission on July 2, 1953. It is stated in this document 
that total transportation charges for the intercity movement of farm 
food products in 1952 amounts to $2.4 billion. It is also stated that 
successive increases have raised the rate level for 4 major farm com- 
modities groups by 63 percent since 1946 

Increased transportation charges have been an important factor In 
declining farm income. In 1947, farm net income was $16.8 billion : 
in 1948, $15.6 billion: in 1949, $13.6 billion; in 1950, $12.3 billion. Dur- 
ing 1951, because of Korea, farm net income increased to $14.3 billion, 
but in the following year it had resumed its decline, and this year the 
Department of Agri iculture predicts that farm income will decline by 
about a billion dollars, to $13.3 billion. 

During this period, it is significant that production expenses have 
consumed a larger and larger proportion of gross farm marketing 
receipts. In 1947, production expenses were 51 percent of the farmers’ 
gross. In 1948, they had increased to 55 percent ; in 1949, to 57 percent ; 
in 1950. to 61 percent. By 1952, they had increased to 62 percent, and 
this year it is estimated that 63 percent of the money which the 
farmer takes in will be paid out in production costs. 

In evaluating farm income, the decline of the purchasing power of 
the dollar since 1947, when the farmer’s income reached an all-time 
high, should be considered. Another significant fact is that the decline 
of farm income has occurred, and is occurring, during a period when 
national income has been skyrocketing. Since 1947, national income 
has risen from $198.7 billion to $290.4 billion, during 1952. This year, 
national income will pass the $300 billion mark. 

Senator Grisweip. You are referring there, in that decline of farm 
income, to net income ? 

Mr. McDonavpo. Yes,sir. Mr. Chairman, the gross income of farm- 
ers has declined very little, I understand. But since costs have gone 
up, it has caused a decline of net income. 
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The 11 general freight increases granted by the Interstate Commerce 
Commission since 1946, totaling 78.9 percent, have not only been a fac- 
tor in increased production expe _ and consumer prices, but have 

resulted in a diversion of traffic from rail to truck. During these 
years when the railroads were obtaining one increase after another, 
livestock transported increased from 22 to 23 million tons, but live- 
stock hauled by rail dropped from 9.8 million tons to 5.2 million tons. 
Although total fresh fruit and vegetables transported increased by 
15 percent, the share of the ri Lilroads dropped from 41 to 31 percent. 
In some instances, freight rate increases have changed the transporta- 
tion pattern almost completely. For example, be fore the last freight 
rate increase was put into effect, 94 percent of the grain handled “by 
the Producers Grain Corp., Amarillo, Tex., a farmers’ cooperative, 
was carried by rail. After the freight rate increase was put into effect, 
£9 percent of the grain handled by the cooperative was hauled by truck. 

It seems to some of us who have become aware of the all-out attack 
on H. R. 3203 that an attempt is being made to drive the trucks off the 
road in the hope that the railroads may recapture some of the business 
they have lost because of rail rate increases. I call the committee’s 
attention to a statement made in the District court which considered 
the destructive ICC rule. The attorney for the Commission was asked 
if it was wasteful for a truck to go back to Florida empty. He said, 
“Tt does seem uneconomic in requiring it to go back empty, but they 
can. The difficulty comes, I think, in letting it come up in the first 
place.” In other words, it is the view of at least one individual op- 
posed to the principle in this bill that the trucks should be driven off 
the road. 

Finally, I would like to emphasize that we feel a strong transporta- 
tion system is not only in the interest of the farmers and the public, 
but is necessary to national defense. We believe that there is room in 
our great transportation system for both regulated rail and truck 
transportation and unregulated trucks which carry agricultural and 
several other specified commodities. The nature of agricultural prod- 
ucts is such that their transportation must be continued in as highly 
a flexible manner as possible. Perishable farm commodities must be 
moved in a matter of hours in some instances. When a perishable 
crop is ready for harvest, thousands of trucks must be available on an 
instant’s notice to carry the products to processors and to various 
points of distribution. For these reasons, we urge the committee to 
approve H. R. 3203 and not to saddle the farmer -and farm products 
with additional burdens. 

Mr. Trices. That completes our joint statement, Mr. Chairman. 
Senator Grisworp. I thank you. I have one question I wish to ask. 
H. R. 3203 will basically leave the trip-leasing situation as it is today. 

is that correct ? 

Mr. Trees. Not quite, because we have this MC—43 order which is 
now scheduled to go into effect September 1, which contains a large 
number of new regulations of the leasing arrangement. So, regardless 
of what happens to this bill, the situation in the future will be quite a 
bit different than the situation which has existed in the past. 

Senator Griswoip. Yes; the reporting and statement of costs-—— 

Mr. Trices. Inspection of vehicles. 

Senator Grisworp. Basically, it leaves it as it is. H. R. 3203 is just 
about leaving the trip-leasing situation in its present status? 
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Mr. Tries. So far as the law. I think the point should be made 
that if the 30-day provision is deleted by the enactment of this bill, 
and the balance of MC—43 is going into effect—and we are not object- 
ing to that—the practice of len leoninn in the future is going to be 
much less attractive than it has been in the past, for the reason that it 
costs money, time, and effort to comply with these still rather re- 
strictive regulations of MC—43, other than the 30-day provision, so 
that many common carriers, I feel sure, and unfortunately, from our 
standpoint, will find that in the future it will be more desirable to own 
a larger percentage of their trucks and rely less upon the practice of 
trip-leasing. 

Senator GriswoiD. There is another thing I wish to inquire about. 
This exemption for the farmer-owner-operator to trip-lease applies 
only to the hauling of his own products? 

Mr. Trices. That is correct. The amendment of MC—43, which was 
issued by the ICC during the course of the House hearings, does not 
at all get at the problem we are interested in. 

Senator Griswovp. It would not permit him to take a load for a 
neighbor, or even part of a load for a neighbor. It has to be his own 
products that he has raised himself ? 

Mr. Trices. That is correct. There are provisions of the act that 
permit him, permit every individual, to engage in a casual and occa- 
sional transportation without violation of the rules. But he could 
not do it on a regular or scheduled basis. 

Senator GriswoLD. Thank you, Mr. Triggs. I appreciate your 
courtesy in coming before us. 

Mr. Hawes. May I file an additional statement? It is a statement 
on behalf of the National Milk Producers Federation relative to 
H. R. 3208. 

Senator Griswotp. It will be included in the record at this point. 

(The statement referred to is as follows:) 


STATEMENT SUBMITTED BY THE NATIONAL MILK PRODUCERS FEDERATION 


Among the operations incident to the production of milk and dairy products 
and their delivery to the point of consumption, one of the most important is 
transportation. Transportation costs of milk and dairy products are of vital 
concern to the 460,000 farmers of the National Milk Producers Federation who 
process and market their commodities through our member dairy cooperatives. 
Efforts continuously are being made to reduce such costs in order that the 
benefits of more economical transportation of the commodities may be passed 
on to the ultimate consumer. Any interference with the efficient movement of 
the products of dairy farming, or of the items used in their production, will 
adversely affect both the producer and the consumer. 

The long-accepted practice of trip-leasing has been utilized as a means of 
reducing the cost of transportation of agricultural commodities, including dairy 
products. The flexibility inherent in trip-leasing makes possible the efficient 
and economical marketing of such commodities. 

In view of the voluminous material which already has been presented on this 
important subject, it does not seem necessary for the purpose of this hearing to 
burden the record unduly with an extensive statement. Ample evidence has been 
submitted supporting the need for the continuation of this established practice, 
without a restrictive limitation of time for such leases. We, therefore, will 
incorporate by reference our views on this issue previously expressed to Members 
of the House, and respectfully urge this committee to report favorably, without 
any crippling amendment, the bill H. R. 3203. 


Senator Griswotp. Our next witness is James K. Knudson, Inter- 
state Commerce Commission. 








76 AMENDMENT TO INTERSTATE COMMERCE ACT 


STATEMENT OF JAMES K. KNUDSON, INTERSTATE COMMERCE 
COMMISSIONER 


Mr. KxNupson. Mr. Chairman, my name is James K. Knudson. | 
am a member of the Interstate Commerce Commission, and am also 
Defense Transport Administrator. 

[ should like to go outside my prepared statement for just a moment, 
if I may. I seem to find myself in the unenviable position of being 
urrounded by a good number of my friends with whom I used to 

ociate before I came to the Commission from Agriculture. 

[ want to say that I think they are impelled by orga motives 
in appearing before you. I have-listened intensively to what they 
have said, and have read everything that has been said by them in 
their other appearance, 

I would like to say, in addition, as a Commission, we have no desire 
to liquidate any transportation facility that serves their interests. 

The issue seems to boil down, if it is drawn between this special- 
commodity group and the Commission, as to which community of 
interest is the more important for the Congress to pay attention to 
at this time, and with reference to this particular matter, the agricul- 
(ural community, which is only one segment of the shipping public, 
and 2 or 3 other communities who are supporting them, or the trans- 
portation community. 

As I shall attempt to point out in my statement today, the Com- 
mission has approached this whole problem as a transportation prob- 
lem. We are not unmindful at all of the needs and the welfare of 
the shipping community in any of its particulars. 

I also want to make this clear on behalf of the Commission, Mr. 
C hairman, that we welcome the opportunity to appear before con- 
gressional committees. We are, in fact. an arm of Congress. We 
try to carry out what we construe in the light of legislative history— 
with our perhaps too infrequent visits to the Committees on Inter- 
state and Foreign Commerce in both Houses—the will of Congress in 
administering the act that you have given us to administer. 

It is true you have given us the framework, but we have to complete 
some of the structure with some of the things that we do. Just the 
same, we want to keep in close touch with the will of the Congress 
in exercising our prerogatives. 

I will now go to my prepared statement, if IT may. The House bill 
now under consideration, as introduced, was practically identical to 
S. 925, concerning which our Committee on Legislation and Rules 
commented at length to your committee in a letter d: “5 March 27, 
1953. The bill, as it passed the House, is ‘Gnkials he same as 
the bill as introduced, having been amended only to give the Com- 
mission power to make certain regulations which the Supreme Court 
had already decided were within our powers. It is designed to take 
from the Commission the power to adopt a method of control of motor 
transportation which we consider is necessary for us to perform our 
duties under the national transportation policy. 

I understand that it is the will of this committee that the Com- 
mission, and other witnesses, do not duplicate the evidence or state- 
ments made in the hearings before the Committee on Interstate and 
Foreign Commerce of the House of Representatives, 88d Congress, 
Ist session, on H. R. 3203, for the reason that it is anticipated that 
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the members of the honorable committee will familiarize themselves 
with the contents of the printed report of that hearing. 1, personally, 
on behalf of the Commission, spent about 5 hours on the witness stand 
before the House committee and certainly would not consider it appro 
priate to recover all of the arguments made against the House bill in 
that hearing. But, in order to save time for this committee, and time 
is a precious element for most of you nowadays, I am going to recount 
for you very briefly the main points on which the Commission took 
its stand before that committee. 

First of all, we pointed out the conditions which caused the Com 
Inission to issue the leasing regulations. which have now been given 
an effective date and are, in reality, the subject of the legislation 
before you. It is important to understand at the outset that the 
regulations do not require that a motor carrier own the equipment 
which is operated by it under a permit or its certificate, nor do they 
place any limitation upon the terms of the lease of such equipment 
by itself. They do not forbid a carrier contracting with a truck- 
owner for the use of his truck and a driver in performing the trans- 
portation authorized by the carriers’ certificate. They do require, 
however, that such contract shall be for a period of not less than 
30 days. That is really the nub of the issue before you. The sub 
sidiary issue—which was given considerable prominence in the debate 
on the floor of the House—is whether in issuing the leasing regula- 
tions the Commission has carried out the will of Congress, as expressed 
in the Interstate Commerce Act. 

I am sure that many of you will recall, as legislative history will 
verify, that the Motor Carrier Act, which was enacted in 1935, came 
into being because of certain chaotie conditions in this then unregu- 
lated industry which threatened not only its own welfare and that 
of the shipping public, but the welfare of other forms of transporta- 
tion, also. The law which you enacted and gave to us to administer 
contained a provision that nobody could enter the motor transporta- 
tion business without obtaining a permit or certificate from the Com- 
mission if he was engaged in interstate commerce, with certain stated 
exceptions, the principal one being the exception relating to the trans- 
portation of agricultural commodities. That exemption is now con- 
tained in section 203 (b) (6) of the act. The exemption also allows 
the movement, without regulation, of livestock. Commodities moved 
by farm co-ops, and fish, and large quantities of traffic now move by 
these exempt carriers. 

I mention this exemption clause in particular because there has been 
a tendency throughout consideration of this legislation to confuse the 
use of the exemption provisions of the act with the inhibitions in the 
pending Commission regulations against trip leasing of trucks. 

The Commission has no disposition to forestall in any way the 
movement of exempt commodities as provided by the act, but, as we 
understand the legislative background in support of the exempt com- 
modity provision of the act, it did not contemplate that the carriers 
who hauled these commodities would necessarily, and by virtue of 
this exemption, also be entitled to special treatment with respect to 
back-haul movements of general commodities, the revenue auived 
from which forms the backbone of the economy of motor common 
carriers, railroads, and some water carriers. 
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What I am suggesting is that if the exempt commodity clause and 
the provisions of the House bill relating to trip leasing are worked 
together, as they doubtlessly will be if the House bill passes, a great 
volume of traffic will be there ‘by released from the type of regulation 
which the Congress had in mind when it enacted the Motor “Carrier 
Act of 1935. 

We believe that you had this in mind again when you enacted the 
national transportation policy and made it a preamble to the Trans- 
portation Act of 1940. The policy provides that the Commission 
must foster and protect the economic welfare of all regulated carriers 
under the jurisdiction of - ICC and thus provide a transportation 
system adequate for the Nation’s commerce, postal service, and the 
national defense, and all of this against the background of transporta- 
tion facilities operating eflicie mntly and economically. 

The Commission believes th: it, if these large areas of exemption 
continue to be augmented by unrestricted trip- leasing privileges, 
which have been abused in dozens of ways, it will be impossible, on an 
increasing scale, both to give the Motor Carrier Act, as such, the 
intended meaning that Congress provided for, and the national 
transportation policy a valid and effective interpretation. 

We pointed out to the honorable Members of the House of Repre: 
sentatives that regulation of motor transportation has, in fact, sta- 
bilized, to a large extent, the transportation of general commodities, 
that most of the large motor carriers now own either direc tly or indi- 
rectly their own equipment, that a comparative few of them own no 
equipment and acquire such under long-term leases, that an even 
smaller number depend entire ‘ly on the use of vehicles leased for a 
single one-way trip. The larger carriers do, however, occasionally 
trip- ge trucks to handle peak traffic loads. 

We believe that our leasing regulations will work no ceeeptes 
hardship on most of these carriers. We have taken a second look ¢ 
the effect of our regulations on heavy haulers and have modified em 
already to meet the needs of these carriers. We have postponed the 
effective date of the trip-leasing regulations as they relate to the 
movers of household goods for an additional year, in order that we 
might determine whether, as a practical matter, these regulations can 
be applied to that trucking community. 

In good faith when the regulations were issued, the effective date. 
insofar as the haulers of agricultural commodities were concerned, 
was put off for a 6-month period beyond the time it became generally 
effective. And, finally, based upon representations of the farming 
community ms ade to the Commission at the time the House of Repre- 
sentatives was considering the bill, we read into our regulations a 
total exemption for farmers, as such. 

In other words, although the exempt provision of the act which 
you enacted was based on legislative history that only guaranteed the 
farmer an unregulated movement of his produce to market in his own 
trucks, because that legislation was not in its enacted terms specific 
enough to restrict this movement only to the farmer in his own trucks, 
the movement of farm produce to other than primary markets was 
sanctioned by the Commission in equipment owned and operated by 
itinerant carriers. And we now have recognized the right of the 
farmer to be exempt from the leasing 1 -egulations and to be able to trip- 
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lease his truck on back hauls without reference thereto so that he will 
not have to return empty on the back haul if he so chooses. It is 
because this same privilege is not extended to itinerant carriers who 
wander around the country picking up traflic of all kinds that our 
leasing regulations are under attack. 

We have steadfastly refused to extend this same exemption to itin- 
erant haulers of agricultural and other commodities for the reason 
that it was demonstrated clearly on the record of the leasing case 
that they are guilty of many abhorrent ae which affect the 
safety of our citizens and the economy of the Nation’s transportation 
system. 

I am not going to go into detail concerning these evil practices. It 
suffices to say that at the hearing in the leasing case there were re- 
corded 77 different examples of such practices resulting from unin- 
hibited trip leasing. They are spelled out fully in my statement to 
the House committee. 

The Commission, therefore, reached the conclusion that most of the 
undesirable conditions arising through the use of such uncontrolled 
movements would be avoided if the authorized carrier—the lessee— 
would assume actual control of the operation of the trucks operated 
under its certificate and the fact of such assumption of control was 
made readily provable. The regulations adopted by the Commission 
were aimed chiefly at assuring that such control existed and that the 
fact of control during a definite period could be readily proved. The 
regulations adopted require that there be a written contract which 
would specify definitely the time that the equipment is under lease, 
that the equipment be inspected and a report of such inspection made 
and preserved, that the driver be acquainted with the Commission’s 
safety regulations, that the vehicle bear the lessee’s name during the 
term of the lease, that receipts be given and received for the equip- 
ment at the beginning and ending “of the lease, and that the papers 
necessary to prove these facts be retained. 

It is important for this committee to know that agricultural com- 
modities, for they seem to be the principal areas of interest in this 
legislative effort, we believe, at least, will not be inhibited in their 
movement by the presence of our leasing regulations, not only for the 
reasons heretofore mentioned, but because common carriers can, and 
many of them do, haul agricultural commodities on their back hauls 
under the exempt commodity clause to which I have referred; because 
many itinerant truckers who now serve the agricultural community 
are not, especially at the time a particular harvest is at its height, in- 
terested in trip leasing or back hauls, but on the contrary, desire to 
return speedily for another load of agricultural commodities; because 

rail carriers are still the principal tr ansporters of agricultural com- 
modities and because the 30-day provision of the trip- leasing regula- 
tions do not wholly inhibit the movement of agricultural commodities 
even under a trip-lease arrangement. 

We entertained reasonable doubts, and pass them on to you—I am 
sure you will have to weigh them against the representations that the 
farm groups make to you—that it was the farming community, as 
such, at all that was primarily interested in the effect of our leasing 
regulations, but that, in fact, 1t was the middlemen or cro marketers 
who were primarily interested, and that their interest had largely 
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to do with the depression of the freight rate structure which governs 
the movement of such commodities. 

The Commission, which is an arm of Congress, has assumed that 
t is the will of Congress for us to enforce the provisions of the Inter- 

tate Commerce Act so as to preserve these rate structures that under 
vrite the econ omy of 1 ‘eo ilated carriers. If it is an evil for rates on 
agricultural commodities to be reasonable, just, nonprejudicial and 
nohpre ferential, that evil, we believe, should be corrected under the 
rate-makine provis ions of the Interstate Commerce Act and not m- 
direc tly by allowing serious inroads to be made on such rate struc 
tures by “rss areas of exempt movement. It seems to us to be a 
ereater evil to continue the drift toward such indirect deregulation 
than to impose a Commission trip-lease rule on itinerant truckers 
ho imperil the rate structure and the safety of our citizens. 

\Ithough these persons who are engaged in transportation of gen- 
eral commodities without certificates or permits sometimes haul agri- 
cultural commodities, exempt commodities, when not shipped by rail 
cr authorized motor carriers, are usually transported by carriers who 
specialize in such transportation. Such carriers, for economic rea- 
sons, usually do not trip-lease their trucks to authorized carriers. Re- 
ports from our field staff state that they usually either return empty, 
return with other exempt commodities, or carry property which they 
have purchased, as private carriers. The prohibition against an au- 
thorized carrier permitting such truckowners to transport under their 
certificate or permit for short terms will affect some of the exempt 
truckers. There is no doubt about it. 

\s T have stated, because of the lack of knowledge of the readjust- 
ments which would be required, and to allow time for such readjust- 
ments, we provided that trip leasing of agricultural trucks might con- 
tinue for 6 months after it was forbidden for other owner-drivers. 

I will interpolate and say if it can be represented to the Commission 
on a basis of a record of facts, such as we are required to entertain 
under the laws that the Congress has enacted, when these regulations 
become effective, that they do work an unwarranted hardship on trans- 
portation or upon a shipping community, the Commission will be glad 
io have another look at them at that time. 

If experience should prove that agriculture is adversely affected to 
an unwarranted degree, we can modify the regulations. We believe 
this decision should be left in the hands of an expert Commission. 

Your committee has been engaged for several years in a study of the 
general transportation situation, with a view to determining what leg- 
islation, if any, is needed to place the Nation's transportation plan on 
u sounder basis. We made an investigation of one phase of the opera- 
tions of one branch of transportation. We held extensive hearings 
and made extensive factual and statistical studies. We decided, from 
the evidence, that proper regulation required that certain practices be 
udopted by motor carriers which desired to use vehicles which they did 
not own. We decided that, in most cases, these practices could not or 
would not be observed where the transportation was turned over to 
owners of vehicles under arrangements for short periods, such as a 
‘ingle trip. The courts, including the Supreme Court, have sustained 
our right to make this determination under the evidence. We believe 
that enactment of this bill will be contrary to the objectives of your 
committee in the study on which you have spent so much time. 
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We can adopt, and have adopted, regulations which, if observed, will 
assure that transportation by authorized carriers will be in accordance 
with that found to be needed by the public. But it would take an army 
of inspectors to see that such regulations were observed, if authorized 
carriers are permitted, without limitation, to continue to turn over 
their transportation to owner-drivers for single trips. It is admittedly 
impossible for a carrier to assure itself of the condition of the vehicle, 
the ability of the driver, or the observance of its or our regulations 
during operation, in the case of a vehicle with driver hired for a single 
trip. Nostaff which has been or should be available to us is sufficie “ntly 
large to obtain enforcements of necessary regulations if trip leasing, 
with its adinitted evils, is permitted to continue unrestricted. 

Before closing, I would like to call attention to one technical feature 
of the bill. Section 207.4 (a) (5) of our regulations provides that the 
compensation paid for leased vehicles shall not be computed on the 
basis of a division of the rate or the revenue earned by the vehicle 
during the lease. The reason for this is shown in the evidence and the 
report. The bill before you provides that the Commission shall not 
regulate the amount of compensation paid for use of a nonowned 
vehicle. 

I suppose there was a feeling on the part of the proponents of this 
bill that the Commission might find some means of defeating the intent 
of the 30-day provision of the bill through this finance provision if it 
were not also inserted. 

At the hearings before the Hou se committee, the proponents of the 
bill stated that they had no objection to our regulation on this subject, 
but wanted to anticipate the possibility that the Commission might 
defeat trip leasing by limiting the ameunt of sou ensation. 

Nevertheless, in the hearings and in the debate, it was stated by 
Members of Congress that the bill would prohibit this particular 
regulation. Although the Commission may, itself, desire to modify 
this regulation, it seems desirable to say that, if the present wording 
stands, the Commission will interpret it in accordance with its word- 
ing and the stated purpose of its proponents as not prohibiting the 
adoption of section 204.7 (a) (5). 

In conclusion, I may state that the Commission recommends that 
this bill do not pass. 

Senator Griswotp. Mr. Knudson, on page 3, at the close of the first 
paragraph, you refer to the fact that if the House bill passes, a great 
volume of traffic will thereby be released from the type of regulation 
which the Congress had in mind when it enacted the Motor Carrier 
Act of 1935. 

Actually, if the House bill passes, it will operate under approxi 
mately the present conditions. It is the going into effect of this regu 
lation that is going to change the present situation, is it not ? 

Mr. Knupson. No: I do not think I quite made my point clear. 
What I am suggesting is, if the House bill passes, it will be a green 
light, the way we view it, for the haulers of exempt commodities to 
expand their trip-leasing operations under present unregulated 
conditions. 

It that happens, there will be a substantial diversion, in our opinion, 
of traffic that now moves by regulated carriers to these uncontrolled 
carriers to the economic detriment of the regulated carriers: and if 
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the trip-lease carriers are not put under some safety restraints, it will 
be to the detriment of the citizenry of this country, as far as safety 
isconcerned. That is what I meant to say. 

Senator Griswoip. On page 5, the second paragraph, you refer to 
the fact that, “We have steadfastly refused to extend this same exemp- 
tion to itinerant haulers of agricultural,” and so forth. Actually, 
they have had this exemption that we are discussing, have they not? 
They have been able to trip lease on the back haul ? 

Mr. Knupson. That, of course, refers to our refusal under the leas- 
ing regulations in the course that they have taken through the Com- 
mission and through the courts and back to the Commission on peti- 
tions for reconsideration. The Commission has reviewed all of the 
arguments, and takes a solid stand in that respect. 

Senator Griswoip. Thank you; that is all. 

Mr. Knupson. Thank you, Mr. Senator. If I am wanted back, I 
will come at a moment’s notice. We have an argument going at which 
I should be in attendance. I am going to excuse myself at this time, 
if I may. 

Senator Griswotp. Thank you very much. I believe the next wit- 
ness is Mr. Howell Ellis. 


STATEMENT OF HOWELL ELLIS, ON BEHALF OF MOTOR CARRIERS 
LEASING CONFERENCE 


Mr. Exris. My name is Howell Ellis. Iam an attorney at law. I 
reside in Indianapolis, Ind. I was, for approximately 10 years, a 
member and chairman of the public service commission of my State, 
a regulatory body similar to that in other States of the country having 
to do with tr ansport: ition and utility problems. For the past 20 years 
I have been in the private practice of law, principally representing 
motor carriers in proceedings before the Interstate Commerce Com- 
mission and in the Federal courts. 

I, also during that period of time, have been called upon as a trans- 
portation consultant by the State legislatures in a number of States, 
recently in the State of Illinois, where a new bit of legislation regu- 
lating motor carriers was adopted. 

In those capacities, I have not been representing clients, but was 
invited by members of the Illinois State Senate to appear 

I make reference to this not to recount my experiences but to sup- 
plement what has been said by the gentlemen of agriculture in re- 
gard to the practices of the several States in regard to this leasing 
situation. 

If the attitude of the States, as expressed by their lawmaking bod- 
ies through the United States, has any bearing upon this situation, 
I may say, from my own personal knowledge, an effort. has been made 
in the last few years in virtually every State in the Union to obtain 
legislative fiat, by law in the several States, similar to the regula- 
tions of the Interstate Commerce Commission applicable to inter- 
state commerce, and in each instance, to my knowledge, the question 
has fallen upon deaf ears and the State legislatures have refused to 
adopt any such legislation. 

I have prepared a statement, a portion of which would be some- 
what repetitious. 
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Senator Griswoip. You are not inferring, Mr. Ellis, that the mem- 
bers of the legislature are more intelligent than the Members of the 
Congress? 

Mr. Etu1s. No, sir, Your Honor, I do not believe that. We believe 
they will pass the present bill. That is our hope. 

Senator GriswoLp. I have served more time in the legislature than 
I have in Congress, so you can say whatever you want to. 

Mr. Exuis. I have prepared a statement to which I want to make 
reference. Some portions of it might be repetitious of some of the 
matters that the agricultural gentlemen have presented, and in that 
event, I will omit it. 

The proposed legislation authorizes the Interstate Commerce Com- 
mission to regulate the leasing of motor-vehicle equipment by auth- 
orized motor carriers, but limits the powers granted in connection 
with matters involving managerial discretion. 

While the original bill was satisfactory to the Motor Carriers Leas- 
ing Conference, and is supported by it, we now respectfully request 
the Senate committee to approve the measure in the form in which 
it was passed by the House, without any change or amendment what- 
soever thereto, because the measure, as approved by the House, com- 
pletely remedies the situation which the legislation is designed to 
correct. 

This conference, by its counsel, appeared and participated in the 
hearings before the House committee by the testimony of Howell 
Ellis, of Indianapolis, Ind., and Milton E. Diehl, of Washington, 
D. C., and by a supplemental statement filed at the conclusion of the 
hearings with the permission of the committee. The supplemental 
statement discusses and, we believe, completely refutes arguments 
made against the proposed legislation before the House committee. 

The statement cites the reference to our participation in the House 
proceedings, and request that the Senate committee give such consid- 
eration as it sees fit to those records made there. 

The Motor Carriers Leasing Conference is an organization com- 
posed of 21 class I motor- vehicle common carriers engaged in trans- 
porting property in interstate and foreign commerce under certifi- 
cates of public convenience and necessity heretofore granted to such 
carriers by the Interstate Commerce Commission. 

The members of said conference are as follows: 

A. C. E. Transportation Co., Inc., Akron, Ohio. 

The Akron-Chicago Transportation Co., Inc., Akron, Ohio. 
All States Freight, Inc., Akron, Ohio. 

Chicago Express, Inc., New York. N. Y. 

Continental Transportation Lines, Inc., Pittsburgh, Pa. 
Cooper-Jarrett, Inc., Chicago, Il. 

Dixie Ohio Express Co., Akron, Ohio. 

Eastern Motor Express, Inc., Terre Haute, Ind. 
Interstate Motor Freight System, Grand Rapids, Mich. 
Kelleher Motor Freight Lines, Inc., St. Louis, Mo. 
Kramer Bros. Freight Lines, Inc., Detroit, Mich. 
Liberty Motor Freight Lines, Inc., Secaucus, N. J. 
Long Transportation Co., Detroit, Mich. 

Mid-States Freight Lines, Inc., Topeka, Kans. 

Midwest Freight Forwarding Co., Chicago, Ill. 

Motor Cargo, Inc., Akron, Ohio. 

Roadway Express, Inc., Akron, Ohio. 

Spector Motor Service, Inc., Chicago, Il. 
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Summit Fast Freight, Inc., Akron, Ohio. 
lransamerican Freight Lines, Ine., Detroit, Mich. 
Yankee Lines, Ine., Akron, Ohio. 

Ihe members of this conference operate in 31 States and the Dis- 
trict of Columbia, as follows: Alabama, Colorado, Connecticut, Dela- 
ware, District of Columbia, Georgia, Hlinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Minnesota, 
Mississippi, Missouri, Nebraska, New Jersey, New York, North Caro- 
lina, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, 
Tennessee, Texas, Virginia, West Virginia, and Wisconsin, serving 
all of the principal cities and towns and most of the smaller ones in 
said territory. While their operations are conducted over all of the 
territory authorized by the Interstate Commerce Commission, the 
inajor portion of the operations of most of the members of this con- 
mee are East-West, between the Atlantic seaboard on the one hand, 
ind the Midwest and intermediate territory north of the Ohio and 
Potomac Rivers, on the other hand. 

These carriers have an investment in excess of $61 million in motor 
vehicle equipment, terminals, and other properties dedicated to the 
public use and necessary for the conduct of their businesses. They 
serve thousands of shippe rs at thousands of points, ine ‘luding the most 
highly industrialized sections of the United States. 

The conference was organized in July 1951, with its present mem- 
bership, and has actively engaged itself in consideration of the prob- 
lems of leasing motor-vehicle equipment continuously since. The 
officers of this conference are: D. P. Kipp, Detroit, Mich., chairman; 
Owen Orr, Akron, Ohio, treasurer; and Milton E. Harris, Pittsburgh, 
Pa., secretary, all of whom are also executives of large trucking com- 
panies. The conference has an executive committee of 6,3 of such 
members being the officers of said conference and serving as members 
of the executive committee ex officio. A responsible executive of 
each of the 21 members of said conference has been named as the 
regular representative of said carriers to participate in and attend 
meetings of said conference. 

While the members of this conference own a substantial portion of 
the equipment operated by them, they engage in the practice of leas- 
ing motor-vehicle equ tipment for both long and short periods of time 
ind certain of the members of this conference at times interchange 
equipment with other certificated motor carriers. Many of the lease 
iwreements, both long- and short-term, provide for payment of the 
lease rental on the basis of a percentage of the revenue earned by 
the vehicle while under lease, a long-established practice of the in- 
dustry, and highly beneficial to all concerned. 

I want to pause a moment to refer to something that I understood 
to be said by Commissioner Knudson a moment ago. It is no pl: ice 
here, | assume, to debate the intent or meaning of this bill, but it is 
our belief that it prohibits the Interstate Commerce Commission 
from making the regulation in regard to the method of compensation 
in the lease, which I understand ionpaa representative now to say they 
propose to continue to do, anywi r 

Phat regulation not only ap ik s to trip leasing, but to all of these 
long-term leases, and as I say later in my stateme nt, if this bill is not 
passed, leasing on both long-term and short-term will be a thing of 
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the past, almost, because of this compensation ae eee owes: which we 
understand they intend to insist on, even if the bill be ap yproved., 

In reports to the Interstate Commerce Commission covering the yeal 
1952, the members of this conference show the following: 


Gross freight revenue $214, 929, 000 
Tons of freight transported 7, 746, 000 
Total vehicle miles operated 388, 696, OOO 


The member carriers operate 15,136 pieces of equipment. While 
the members of this conference, in number, represent only a small per 
centage of the motor carriers operating in the U nited States, on a 
tonnage basis they transport a major portion of the freight moving 
by motor common carriers in the territory in which they operate. 

I may say to the committee that since I have been in Washington 
and it has become known we were going to participate again in the 
proceedings, I have received calls from motor carriers all over the 
United States urging us to proceed to make this presentation to your 
committee, 

While they are not members of our organization, if we chose to put 
on a membership drive, we could enlarge it to almost legion because 
there are others behind us in addition to the list I have set out here. 

The motor carrier industry, in general, and the members of this 
conference, in particular, engaged in the leasing of equipment long 
before Federal regulation began under the Motor Carrier Act of 1935, 
now part IL of the Interstate Commerce Act. ‘The practice is not new. 
Neither is it wrong, vicious, nor contrary to the public interest, as 
some would have you believe. 

In this connection, we desire respectfully to remind the committee 
that all of the leasing practices which the proposed legislation would 
allow motor carriers lawfully to continue without interference by the 
Interstate Commerce Commission not only were permitted, but were 
required by Federal order during the critical period of World War II 
through directives of the Office ‘of Defense T ransportation (General 
Order No. 3 of the Office of Defense Transportation, July 13, 1942; 
revision of May 10, 1944). The purpose of these directives, issued 
by the late Joseph B. Eastman as head of the Office of Defense Trans 
portation, was to insure the maximum use of all available motor- 
vehicle equipment. Now, at » time when the Congress is being called 
upon to make the greatest appropriations in history for national de- 
fense and for the Korean war, the Interstate Commerce Commission, 
by order, seeks to require the minimum use of available motor-vehicle 
equipment. 

The primary reason for the leasing of equipment at any time is to 
assure maximum use of available transportation facilities and the most 
economical and speedy service to the public by the elimination of 
empty mileages. This purpose is not only in harmony with, but 2 
required by, “the declared policy of the Congress, as enunciated i 
the preamble to the Interstate Commerce Act, as amended, which is 
as follows: 

NATIONAL TRANSPORTATION POLICY 


It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this act, so administered as to reeognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
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among the several carriers; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive competitive 
practices; to cooperate with the several States and the duly authorized officials 
thereof; and to encourage fair wages and equitable working conditions; all 
to the end of developing, coordinating, and preserving a national transporta- 
tion system by water, highway, and rail, as well as other means, adequate to 
meet the needs of the commerce of the United States, of the postal service, 
and of the national defense. All of the provisions of this act shall be admin- 
istered and enforced with a view to carrying out the above declaration of policy. 

The transportation companies comprising this leasing conference, 
all of which, we believe, are controlled by sound business executives, 
do not consider it wise or feasible to maintain a fleet of equipment 
sufficient to meet all peak demands for service. Maintenance of such 
a fleet would result in idle equipment during normal shipping periods. 
The leasing of equipment enables motor carriers immediately to add 
to their equipment as the needs of the shippers may require. Much of 
the leased equipment used by motor carriers is on long-term contract, 
but the necessity for quickly augmenting the fleet of a motor carrier 
to meet a peak demand requires that it be in a position legally to en- 
gage, for periods of short duration, the available supply of motor 
carrier equipment. Also, motor carriers must be in a position to con- 
tract for such equipment and to compensate for its use in accordance 
M vith the long-established practices of the industry, which in most in- 

ances require that the compensation be on the basis of a percentage 
of the revenue produced by the vehicle while under lease. 

It is stated in the minority views of the House Committee on Inter- 
state Commerce, signed by only five members of the committee, that— 
equally subversive of the purposes of the Interstate Commerce Act is the de- 
moralizing effect of single trip leasing upon the rate structure in the motor 
carrier industry (H. Rept. 519, to accompany H. R. 3203, p. 24). 

Following the context of that same report in the House, it appears to 
be based on the statement of the Commission witness, the same wit- 
ness as appeared here this morning, Commissioner Knudson. 

This statement is contrary to our experience in motor carrier rate 
regulation. The Interstate Commerce Commission has full authority 
over the rates of authorized motor carriers and ample facilities and 
personnel to study rate proceedings. The costs of motor carriers are 
readily available in annual reports which motor carriers are required 
to file with the Commission. 

We know of no instance where the Commission has been hampered 
in this work by reason of the leasing practices of motor carriers. The 

same rate applies whether a shipment is transported in a leased 
vehicle or one wholly owned by the carrier. We believe, and in fact 
we know, that the order of the Commission in Ez parte MC-48, 
unless stayed in part by the proposed legislation, will cause an increase 
in motor vehicle transportation costs and thereby an increase in motor 
vehicle freight rates. The result inevitably will be higher costs to the 
public for many commodities. 

It is the position of this conference and the members thereof that 
the Interstate Commerce Act, itself, assures us that we have the in- 
herent right to do business unhampered by unnecessary rules and 
regulations, particularly when adding equipment which the demands 
of the public require. In this connection, we respectfully refer to the 
proviso of section 208 of the Motor Carrier Act of 1935, as amended, 
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now part II of the Interstate Commerce Act, where the Congress, in 
apt language, assured us of such right when it said—I may say it is 
still law— 

Provided, however, That no terms, conditions, or limitations shall restrict the 
right of the carrier to add to his or its equipment and facilities over routes, 
between the termini or within the territory specified in the certificate as the 
development of the business and the demands of the public shall require. 

As clearly stated during the debate on H. R. 3203 on the floor of 
the House, the proposed legislation would have been unnecessary had 
the Interstate Commerce Commission, in administering the act, seen 
fit to follow the intent of Congress relative to these matters—page 
7416, Congressional Record of June 24, 1953. The citation refers to 
Congressman Kit Clardy, of Michigan, a former chairman of the 
Michigan Public Utilities Commission, an attorney of high standing 
before the bar, and who has practiced for years before the Interstate 
Commerce Commission. He expressed an opinion contrary to the 
opinion we heard expressed on behalf of the Commission this morn- 
ing, that they have utterly disregarded the intent of the Congress. 

That statement of Mr. Clardy was reiterated time and again on 
the floor of the House by informed Members of that body of Congress. 

Senator Griswotp. You refer, there, to the “follow the intent of 
Congress,” the paragraph you just read ? 

Mr. Exuis. Yes; more restrictions on the right to add to equipment 
as the needs of the public require. 

The next section of this statement refers to the provisions of this 
order. I am not going to read all of it. I want to call attention to 
the fact that the minority report of the House incorrectly states, and 
I have given the citation, that this 30-day rule was unanimously ap- 
proved by the Interstate Commerce Commission. That is incorrect. 

The order made establishing these rules and regulations received the 
aflirmative vote of only 7 of the 11 members of that Commission; 3 did 
not vote at all; 1 gentleman, Judge Lee, chairman of division V of the 
Motor Carrier Division, specifically dissented in writing to the pro- 
visions which this proposed legislation would strike out of this order. 

Mr. Knudson, in his testimony before the House committee, stated 
that the reason he did not vote for this order was because he had been 
an attorney for the Secretary of Agriculture, who favored this legisla- 
tion. Whether the Commissioner has changed his views since he was 
working for the Secretary of Agriculture and has become a member 
of the Commission, I am uninformed. 

The other members of the Commission who refused to vote gave 
no reason, and have never since, to my knowledge, publicly said why 
they failed to participate in this decision. 

1 make reference to this also because the distinguished Commis- 
sioner who was on the stand a moment ago indicated this matter should 
be left to a commission of experts. We must all agree, and I certainly 
agree, that the members of the Interstate Commerce Commission are, 
and should be, experts in the transportation field, else they would not 
have been appointed by the President and confirmed by the Senate. 
But sometimes there are experts even more expert than others. 

As this Senate committee knows, that Commission is divided into 
divisions. They assign the work around to memberships of 3, 2, and 
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Since 1935, they have had a Motor Vehicle Division of three mem- 
bers, headed by Judge Lee, former Chief Justice of the Supreme 
Court _ the State of Idaho, and one of the most informed members 
on transportation, I think, in the entire United States. That Division 
Vounar pe eb refused to adopt ao restrictive rules as to duration 
of the lease and as to the method of ‘ compensation, and the entire 
Commission, in the decision to which we make reference, reserved 
those. 

So, I say, with all due respect to the experts, if there are any 
experts more expert on this subject, it should be the members of Divi- 
sion V who, since the Motor Carrier Act was established, have been 
charged with the specific duty of administering the provisions of the 
law in question. 

In connection with this matter, there has been some reference made 
to the purpose clause, and the intent of Congress in passing all of this 
legislation. In that connection, I want to point out one of the pur- 
pos es in the purpose ¢c lause is to eliminate andinsure against diserim- 
ination as between carriers. 

In this order, the rail carriers are exempted from all its provisions, 
not as railroads, because as railroads they can operate and do operate 
freight cars under lease from every other railroad in the country, but 
they operate over thousands of miles in this country as motor carriers 
under certificates granted by the ICC, and they are exempt, although 
the record in that case indicated that they do more leasing than the 
carriers owned by the motor carrier industry, itself. 

This conference sees a tendency on the part of the Commission to in 
vade and usurp the power of private management and to substitute 
therefor its own judgment, rules, regulations, and directives. We. 
together with the other supporters of the proposed legislation, are 
asking Congress to restrict this assumption of power which we believe 
it never intended to place in’ the hands of the Commission. 

The members of this conference participated in the Commission’s 
hearings in Ex Parte MC—43, the leasing case. The conference insti- 
tuted a suit in Federal court to test the validity of the order of the 
Commission in this case, which reached the Supreme Court of the 
United States—Hastern Motor Ea press, Ine.. et al, v. United States 
und Interstate Commerce Commission. 

I, personally, argued that case in the Supreme Court, and T believe 
I am somewhat familiar with the record. 

The Supreme Court, by a divided vote, sustained the power of the 
Commission to make the order, but did not pass upon the reasonable- 
ness of the regulations adopted by the Commission in the exercise of 
the power. 

It is interesting to note what the United States District Court for 
the Southern District of Indiana—the court below—had to say in its 
opinion (103 F. Supp. 694) : 

The Secretary [of Agriculture] argues on the basis of custom and expediency 


that discontinuance of the trip-leasin: practice which had been engaged in for 
many years would result in restricting the distribution of the products of ag- 
riculfure, increasing the mileage overated without cargo by hoth Commission 
revulated carriers and the transporters of agricultural commodities and farm 
supplies, and charging of higher transportation costs to the public in order to 
compensate both types of carriers for the increased “cargoless” mileage. This 
may all be true, but it is an argument which must be addressed to the Congress 
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We have diligently endeavored to protect the interests and rights of 
our members, and thereby the public which we serve, before both the 
Commission and the courts, all to no avail. We are now seeking relief 
from Congress, in line with the suggestion of the United States Dis- 
trict Court. 

There follows a discussion of the legislative report which the 
Commission has made to the House and Senate. I will not read that. 
it is there for those who care to examine i 

As heretofore stated, when H. R. ov was betore the House, an 
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atte mpl was made to amend the legislation to restrict its application 
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only to vehicles which had engaged in an tmmediately preceding move 
ment of exempt agricultural commodities. This was the so-called 
Hinshaw amendment and was offered by Representative Hinshaw 
of California (np. 7419, Congressional Reeord of June 24, 1953). 
Chairman Wolverton of the House committee, speaking in support 
of the bill as reported bv the committee, pointed out that special 
interests opposed to the bill had informed Members of the House that 
an amendment had been agreed to which removed all objection to the 
bill. As stated by Mr. Wolverton, this was absolutely untrue and no 
such agreement was ever made (pp. 7403, 7420, Congressional Record 
of June 24, 1953). The amendment would have emasculated the bill 
and was not supported by any of the proponents of the proposed 
legislation. The amendment would have destroyed the effectiveness 
of this proposed remedial legislation and, as stated by Mr. Wolverton, 
isnot an amendment at all, but was intended to set at naught what the 
bill now before us seeks to accomplish. 

While submitted under the guise of taking care of agriculture, the 
agricultural interests of the Nation were the first to recognize the 
devastating effect of the amendment, not only upon their interests, but 
also on the public interest. The opposition of the agricultural inter- 
ests of the country to the amendment was fully set out in the debate on 
the floor of the House as reflected at pages 7421-7424, inclusive, of 
the Congressional Record of June 24, 1953. 

We desire respect fully to call particular attention to a part of the 
statement of the National Grange, in opposition to the Hinshaw 
amendment, as follows. I want to do this to indicate that the farm 
group here is not solely selfish as to farm matters; they have the wel- 
fare of other matters in transportation at heart. I quote: 

We, of the Grange, do not defend H. R. 32038 solely on the basis of preserving 
the agricultural exemption. Trip leasing is fundamentally sound for the whole 
Nation and the Grange can never approve any action by the Interstate Commerce 
Commission which creates economic waste in truck transportation, strengthens 
the monopoly position of some carriers, and which seeks to drive small owner- 
operator truckers out of business. These truckers have in many cases been 
denied certificates and permits by the ICC, so they have to trip lease and share 
their revenue with big trucking companies which have an ICC certificate 
(p. 7422, Congressional Record of June 24, 1953). 

We anticipate that the so-called Hinshaw amendment, or something 
similar thereto, will be suggested to this committee. We earnestly 
urge the Senate committee to approve the bill in the form as passed 
by the House, without change or amendment in any particular. We 
recognize fully that the Senate has its duties and responsibilities in 
connection with this legislation, as well as the House, but we respect- 
fully submit that after you have studied the record of the proceedings 
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before the House committee, which has been incorporated here, you 
will be convinced that the measure as approved by the House is in the 
form in which it should become a law. 

The Interstate Commerce Commission has set a deadline of Sep- 
(ember | in connection with this matter, so that time is the essence 
of relief. We earnestly urge your committee to approve this legis- 
lation immediately, and report it to the Senate for passage. We fur- 
ther respectfully request that it receive consideration by the Senate 
and be enacted into law before adjournment of the present session of 
Congress. 

I thank you for your kindness, Mr. Chairman. 

Senator Griswotp. Thank you, Mr. Ellis. Mr. Ehalt. 


STATEMENT OF W. C. EHALT, DIRECTOR OF TRAFFIC, NATIONAL 
FISHERIES INSTITUTE, INC. 


Mr. Enaur. My name is William C. Ehalt, 43 Nassau Boulevard, 
(iarden City, Long Island, N. Y. 

I appear in behalf of the National Fisheries Institute, Inc., a na- 
tional trade organization comprised of producers, distributors, and 
processors of fishery products. 

The position of the fisheries industry with respect to the Interstate 
Commerce Commission’s leasing rules has been explained in the pre- 
pared statement of V. L. Hodges of Norfolk, Va., chairman of the 
institute’s traffic committee, whose testimony was presented before 
the House Committee on Interstate and Foreign Commerce in support 
of H. R. 3203. 

It is respectfully requested that your committee accept this state- 
ment in support of H. R. 3203. 

There is one point made on page 6 of this statement which requires 
modification due to recent developments. Mr. Hodges stated that 
the industry not only was faced with a curtailment of truck service 
due to the proposed leasing rules, but that there was a possibility of 
being deprived of express service upon expiration of the present con- 
tract between the Railway Express Agency and the owning railroads. 
During the recent Interstate Commerce Commission hearings in /# 
parte 185, it was disclosed that most of the carriers owning the Rail- 
way Express Agency had agreed to continue express operations sub- 
sequent to February 28, 1954. It would appear, therefore, that con- 
sideration need not be given to this point. However, there currently 
is pending before the Interstate Commerce Commission, a petition 
for a 23 percent increase in express rates and charges. In the event 
the Commission grants the full or a substantial portion of the re- 
quested increase, there undoubtedly will be a tremendous diversion of 
fish traffic from express to exempt motor carriers, because the express 
rates have reached a level where our industry is finding it increasingly 
difficult to ship to many of the markets formerly served by express. 

About half of our total volume is shipped via nonregulated carriers 
and practically all of the balance moves in express service. In the 
event that express rates are increased again, and Congress fails to pro- 
tect our exempt truckers from the infamous leasing rules, the fisheries 
industry will surely be caught in an unprecedented squeeze-play—one 
which will deal a serious blow to our concerted efforts to make avail- 
able to the price-conscious housewife a lower-priced high-protein food. 
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It must be borne in mind that we oppose only the 30-day leasing 
restrictions of these rules. We encourage the promulgation and en- 
forcement of safety regulations and agree with the House Committee 
that if the other provisions of the Commission’s leasing rules are ade- 
quartely eae the 30-day leasing rule will be unnecessary. (H. 
Rept. 519, 83d Cong., Ist sess., p. 2.) 

In elfect, the Commission is destroying one legislative policy to 
facilitate the enforcement of others. The benefactors of the agri- 
cultural and fishery exemptions contained in section 203 (b) (6) of the 
Interstate Commerce Act have repeatedly been forced to defend and 
protect this legislative exemption in the courts and before administra- 
tive agencies. Although the present controversy purportedly is based 
on enforcement of existing regulations, in reality, it is a backdoor ap- 
proach to the never- -ending attempt to certain interests to hamper and 
restrict the exempt truc -king operations upon which the agr icultural 
and fishery industries are so vitally dependent. 

All we seek here, is a reaflirmance of the exemption of those able 
and dependable exempt truckers serving our industry. Regulated 
common carriers are not sufficiently equipped to adequately protect 
our commodities in transit, or to furnish the expedited and flexible 
services offered by the exempt truckers. The experience these truck- 
ers have gained in handling perishables during the past years cannot 
be replac ed by an administrative ruling which ‘fails to give considera- 
tion to the numerous practical aspects of the problem. Apparently, 
the sole concern of the Commission is with enforcement of safety and 
operating regulations. It is also the duty of the Commission to weigh 
the effects of its rules and regulations upon the shipping and con- 
suming public, and to pay particular attention to the mandates of Con- 
gress. That is why we are before you today—to have Congress, once 
again, make it unquestionably clear, that our fishery products need 
the services of nonregulated carriers, and that these services are not 
to be interrupted or hampered by direct or indirect regulations. 

Your earnest cooperation in protecting the fisheries industry and 
fish-consuming public from unwarranted and shortsighted restric- 
tions, is respec ct fully requested. 

Senator Griswoip. Thank you very much, Mr. Ehalt. I think the 
last witness is Mr. W. D. Johnson, representing the Order of Railway 
Conductors. 


STATEMENTS OF J. T. CORBETT, BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS; J. A. McBRIDE, BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEMEN; W. D. JOHNSON, ORDER OF RAILWAY 


CONDUCTORS; AND HARRY SEE, BROTHERHOOD OF RAILROAD 
TRAINMEN 


Mr. Jounson. My name is W. D. Johnson. I am the national legis- 
lative representative for the Order of Railway Conductors. I reside 
in Washington, D. C., and maintain an office at 10 Independence 
Avenue. 

I am authorized to represent the Brotherhood of Locomotive Fire- 
men and Enginemen, the Order of Railway Conductors, and the 
Brotherhood of Railroad Trainmen, and submit this joint statement 
as a supplement to the statement submitted to the House committee, 
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In further oppos ition to H. R. 3203, now before you for consideration. 
Phe total membership of the. four above-listed organizations 1s ap- 
aly 0.000, 
i r id empi \< We represent are being mepreten of work 
they are normally eli itled and their ¢ enrpioye are being 
dve affected financially by a practice In connection with tran- 
} { n which has not been ap proved by the Congress and is con- 
trary to the national tran portation ange (8 whic h the Congress has 
adopted. We refer to the large number of i ‘ant owner-operators 
of trueks who roam the cou try trans] orting weneri al fre joht for com- 
pensation without having received any authority whatever from the 
interstate Commerce Commission. 
Phe Congress hha provided in part IL of the Interstate Commerce 
Act that no pel 1 shall engage in interstate or foreign commerce 
n the public highways for compensation unless such person holds a 
ertificate or antes Excepted from this requirement are motor 
ehicles transporting livestock, fish, or agricultural commodities “if 
l, motor velicles are not used im carrying any othe property, or 
passengers, for compensation.” ‘These itinerant truckers occasionally 
transport agricultural commodities but mainly they are engaged in 
transportation of general freight. They evade the purpose of the 


statute by making an arrangement, usually called a trip lease, with a 
carrier holding a certificate issued by the Interstate Commerce Com- 
DLISSION, Theoretically the autho rized ¢ irrier is pert rming the tran 
portation, but actually it has practically no control over the trucker 
except that he must make delivery as directed in order to obtain his 
compensation. It is generally admitted that the trucker does not 
observe the safety or hours-of-service regulations of the Commission 
or directions received from the carrier. 

These truck owners generally carry freight on the billing of some 
carrier holding a certificate from the Commission. There are large 
numbers of them, and their operations have prevented the effective 
egulation of motor transportation which was intended by the Con- 
Ores when it enacted the Motor Carrier Act in 1935. 

It appears that the Interstate Commerce Commission has attempted 
to prevent the abuses which are occurring as a result of these opera- 
tions. It instituted an investigation and held extensive hearings at 
which all interests affected by transportation in motor vehicles not 
owned by auth a carriers were given and took the opportunity 
to present their views. The Commission adopted regulations concern- 
ing such use of vehicles, including one which prohibited an author- 
ized carrier from permitting such itinerant truck owners from operat- 
ing on its billing for sinele trips. The bill now before you, H. R. 
3203, would take from the Commission the power to prevent such use. 

The use of the term “trip lease” as applying to such transportation 
is unfortunate. The practice concerning which we complain and 
which is intended to be prohibited by the leasing regulations is only 
that arrangement by which a driver and his vehicle are employed by 
an authorized carrier to transport general freight on the billing of the 
authorized carrier. Insofar as it affects a trucker who has hauled 
agricultural commodities in one direction, the Congress had no in- 
tention of permitting him to engage in transportation of general 
freight in the reverse chrection, because the exemption applies only to 
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motor vehicles which are not used in carrying any other property for 
compensation. The railroad employees object to unregulated com- 
petition from such itinerant and often irresponsible truckowners, and 
are opposed to the enactment of H. R. 3203. The same consideration 
that impelled the Congress to enact the Motor Carrier Act, 1935, and 
thus place motor transportation under regulation should now induce 
the Congress to reject H. R. 3203. If it is not rejected, the aims and 
objectives of motor carriers under the Motor Carrier Act will be 
defeated. 

We think this bill would encourage political ratemaking in its 
worst form by passing a law to counteract a decision of the Supreme 
Court based on an order of the Interstate Commerce Commission. 
The Interstate Commerce Commission should be permitted to adjust 
these leasing rules as the circumstances require. ‘The Commission 
should be guided by the policy of Congress, but its orders should not 
be set aside by law to catisty a minority group, as this bill would do. 

Therefore, Mr. Chairman and members of the committee, we most 
respectfully urge you to render an unfavorable report on H. R. 3208. 

That concludes my statement, Mr. Chairman. I thank you for the 
time you have given me. 

Senator Griswoip. Thank you, Mr. Johnson. Is Mr. Speyer pres- 
ent ¢ 

Mr. Speyer. Yes. 

Senator Griswotp. Did you desire to be heard ? 

Mr. Speyer. I would like to be. 

Senator Griswoip. Will it be brief ? 

Mr. Speyer. Very brief. 

Senator Griswoip. Very well. 


STATEMENT OF H. W. SPEYER, PRESIDENT AND GENERAL MAN- 
AGER, AAA TRANSPORTATION, INC., INDIANAPOLIS, IND. 


Mr. Speyer. Mr. Chairman, I have this prepared statement, 
Senator Griswoip. | do not know if we have time for you to pro- 
ceed with that. Do you wish to have this incorporated in the record ! 
Mr. Speyer. Yes. 
Senator Griswoip. This entire statement will be incorporated in the 
committee record. 
(The statement referred to is as follows :) 


STATEMENT OF H. W. Speyer, PRESIDENT AND GENERAL MANAGER, A A A 
TRANSPORTATION, INC., INDIANAPOLIS IND. 


This statement covers the following points: 

(1) Can ICC nullify the enactment of H. R. 3208 or 8. 925? 

(2) To what extent did ICC’s phrasing of ‘motor earrier operating rights: 
“To return without transportation for compensation to point of origin” in- 
fluence and practically compel the employment of owner-operators by many 
regulated carriers? 

(3) What causes the division of views on the merits of MC 438 within the 
ranks of the regulated motor carriers? 

(4) To what extent is the feeling of job insecurity on the part of many 
ICC employees responsible for the enactment of MC 48? 

(5) Are the railroads, etce., engaged in promoting safety or are they merely 
trying to regain lost business by regulating the inherent efficiencies of truck 
transportation out of the motor transportation industry—in order to improve 
their own competitive position? 

36105—53——-7 
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(6) What did Mr. Joseph B. Eastman, Chairman of the ICC, say about the 
status of the owner-operator and ICC Bureau of Motor Carriers notorious 
ruling No. 4? 

Several questions from the members of the House Committee on Interstate 
and Foreign Commerce revealed a considerable amount of misunderstanding 
in regard to 

(a) The matter of operating rights and the scope of such operating rights 
of ICC regulated carriers. 

(b) What extent the character of such operating rights had a tendency to 
cause a carrier to operate more or less with leased equipment, or to cause him 
to condemn leased equipment entirely. 

(c) What is an owner-operator (a gypsy or a wildeatter) and what is his 
normal and proper function in the scheme of trucking? 

Let us face the fact that the ICC itself causes many carriers to operate 
with leased equipment rather than with owned equipment because the greatest 
number of all operating rights are limited. They expressly say on the end 
of the outline of authority that the carrier shall return with no transporta- 
tion for compensation to point of origin. 

Broadly speaking, there have been issued by ICC three main types of authori- 
ties : 

(1) The general commodity authority, which is, as a rule, a two-way 
authority, usually between certain named points (rarely larger areas). They 
read: e. g., “General commodities between Chicago and Cincinnati, Ohio, and 
all intermediate points in Indiana over Highway U. S. 52.” Please note that 
such general commodity carriers are almost without exception tied down to 
certain routes, which they must not leave. 

(2) The specified commodity carrier authority, Which may be a common or 
a contract carrier authority, is usually given one or more definite named 
“points of origin and destination,” or a “point” on one end and an “area” 
on the other. 

The writer of this statement himself stacked some $25,000 in lawyers fees and 
7 years of legal fights upon the theory that Congress never intended such a 
ridiculous hairsplitting interpretation, particularly not for those who had in 
their grandfather’s day (operating prior to the Motor Carrier Act 01 1935) held 
themselves out to haul anything, anywhere, anytime. He assumed and had been 
so advised by Congressman Louis Ludlow that Congress intended every carrier 
to “carry on his business as heretofore” and practice the same type of operations. 
But what the ICC ¢id was to freeze him not to the type of business but to the 
very specific operations which he was performing on the grandfather date. 
(This compares to licensing a dentist not to practice general dentistry, but to 
license him to treat only right front upper teeth or only lower left molars and 
may he never be caught to treat a tooth he was not specifically licensed to treat in 
his operating authority.) 

Thousands of carriers perished and are still perishing, just because their 
customer went out of business on the particular point they were licensed to 
serve and in many cases—when the customer moved to a new location—the ICC 
even refused to transfer the operating rights to the new location and so they let 
the carrier shrivel on the vine. Many became then owner-operators for other 
authorized carriers, in order not to lose their equipment. 

But when the ICC’s ideas of hairsplitting authorities were finally tested in the 
United States Supreme Court, that Court, as usual, upheld the ICC and only those 
points were granted to which a carrier could show substantial movements, and 
he was denied the right to continue operations, which were not substantial 
enough in the opinion of ICC. 

In this manner a very few, very large two-way carrier authorities were 
created—a few medimum-sized carriers, and a lot of very small carriers, who 
held only very fragmentary rights. Then ICC—so to speak—closed the door, 
and getting any operating rights at this time (except adjustments and extensions) 
is almost impossible. This has driven the value of such ICC operating rights to 
fantastic heights. Rights which could have been bought for as little as $2,500 
10 years ago, have been sold for around $100,000, 

Now let us look at the practical operating facts of this railroad-inspired ICC 
truck regulation. 

Naturally, the larger two-way general commodity motor carrier, who usually 
enjoy a reasonably well-balanced freight tonnage over (usually) certain definite 
routes, can quite successfully operate their own equipment and (usually) do so. 
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They will occasionally hire some owner-operators, but they are, as a rule, in a good 
position to take him (the owner-operator) or to leave him alone. 

Most of them are quite willing to go along with the ICC on MC-43, because 
they hope to gain more than they lose, as shall be pointed out later. 

Quite different is the situation of many of the smaller one-way carriers. 
They are usually out of balance. Some of them have, of course, certain sources 
of tonnage, such as the haulers for food chains, who haul day-in day-out a 
reasonably stable tonnage, usually on a short-mileage basis (usually not over 
200 miles roundtrip). They know that they need day after day a certain number 
of trucks which will day after day cover the same routes and they can schedule 
some of their operations weeks ahead. But there are far more operations which 
are entirely unpredictable, which change with the season, the weather, the 
market, and the production schedules. 

As an example, a certain large food chain places once a month an order for 
approximately 3 million pounds of butter, or about 100 truckloads at 30,000 
pounds each. The manufacturers bid on the entire lot, and sometimes the entire 
order is awarded to a Chicago, sometimes to an Indianapolis, and sometimes to a 
Cincinnati, or Dayton concern. Sometimes the order is divided between pro- 
ducers in different towns. Nobody knows until the order is actually placed 
by telegram. Then the material is supposed to be delivered to various destina- 
tions, such as Pittsburgh, Philadelphia, Charleston, St. Louis, Detroit, etc., 
within a week. Then this movement disappears again for another month. 

Would any carrier, or each of these carriers, be justified to buy a hundred 
trucks? Certainly not; because the Chicago producer might be the lowest bidder 
for 4 months in succession, but then it might be that the next 3 times the order 
goes with the market price to Cincinnati or Indianapolis or Dayton. The carrier 
who may have authority to haul from Indianapolis may not have authority to 
haul this commodity from Chicago or from Cincinnati or from Dayton. 

Now what happens in practice? The owner-operators in this area know about 
this movement. In the moment the order is placed and the grapevine reports 
which producer received the order, those owner-operators move quickly into 
the district, report to the carrier, and lease their equipment to the carrier who 
has the proper authority and has the business, and he loads them out with butter. 
Clearly, here is a most typical case of the carrier needing the owner-operators, 
and the owner-operators fulfilling their traditional function of providing the 
so badly needed motor pool and the inherent advantage of motor transportation 
flexibility. 

Or let us turn to the steel industry. During the last 25 years it has become 
the custom in the steel industry to supply to the steel-products manufacturers 
special steels for special needs, special sizes, special thicknesses, special alloys, 
special finishes (shiny, pickled, dull, galvanized, plated, oiled, ete.). Naturally, 
when one of these great mills is set in motion to produce a run of a special steel 
for a certain customer, then this run must be completed, and the order, which 
may involve thousands of tons, must move out of the mill as quickly as it is being 
produced, since many of these mills have almost no storage facilities at all. 
Thus a certain mill in the Chicago area may schedule to run the steel for a 
certain automobile shop in Detroit on the 11th, 12th, and 13th of the month. 
Perhaps 75 or 90 trucks may suddenly be needed to go from Chicago to Detroit. 
But on the 14th, 15th, 16th, and 17th all the steel rolled by that mill may be 
scheduled for a customer in St. Louis or Milwaukee. One carrier may have 
rights to Michigan and another may have rights to St. Louis or Wisconsin. 
Owner-operators, who can move themselves upon an instant’s notice from the 
earrier who has the Michigan rights to the carrier who has the Missouri or 
Wisconsin rights, are the only answer. But under a 30-day minimum lease order 
this flexibility would be destroyed. 

Yet the total supply of owner-operators will automatically be limited by the 
capacity of the mills. Day-in day-out, the total number of trucks, company- 
owned, as well as Owner-operator equipment loaded in the steel districts will 
be remarkably stable. Of course, many of these steel carriers have a hard core 
of vehicles, which they own themselves. The number will be about what experi- 
ence has shown that the carrier can keep steadily busy throughout the year, or 
nearly so, but the windfalls must be handled with owner-operators who can 
freely, not on 30 days’ notice, move between the carriers as their needs arise. 

Now, I believe that the picture should become clearer, and it becomes rather 
obvious why the railroads and why certain very large common carriers, and 
why certain small carriers like and indorse the idea of MC—48 and condemn, 
and why many of the smaller carriers would be ruined, if MC—43 would go into 
effect. 
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The railroads, of course, having broad territorial rights, covering large areas, 
can haul the steel or butter or canned goods quite literally in all directions, 
But they lack the ability for sudden action and quick delivery. A very few, very 
large common motor carriers are almost as fortunately situated, certainly as 
far as the industrialized Middle West is concerned, so their viewpoint is there- 
fore rather similar to that of the railroads. To a few specialty haulers, chain- 
store carriers, etc., the argument does not matter, due to some very special 
conditions. Some of them do not even understand the issue involved, due to lack 
of personal experience; so they feel that they ought to flatter the ICC by going 
along in the matter. 

However, to a large number of (mostly) smaller carriers, MC—43 is an injury, 
the final blow added to insult. The insult came when the ICC gave them such 
imited rights as were described above with the clause, “Return with no trans 
portation for compensation.” And now comes the ICC and, upon the request of 
the railroads, the unions, and a few truckers, issues an order MC—43, which 
under the guise of “safety” will make it impossible for these smaller truck lines 
to operate efficiently because they will literally have to return equipment leased 
for 30 days “with no transportation for compensation.” It is clear, and railroads, 
the unions, and larger motor carriers know it quite well, that this cannot work. 
That it can only have one resoult: It will destroy many of these smaller car- 
riers, and the shipper then will have no choice but to use either the rails or the 
few very large common carrier truck lines who have rights and freight in both 
tions, or to start trucking his own products, if he is large enough. The 
smaller shipper, however, will in many cases perish with his trucker. 

Now your committee will better understand why there cannot possibly be any 
unity of opinion on the matter of owner operators between the truckers, and it 
will also answer the question of the gentleman on your committee who wanted 
to know if it was not possible to settle this owner-operator issue by some code 
for the industry, a gentlemen's agreement between all the truck lines, to cease 
hiring owner-operators. In my humble opinion, this would be no more practical 
than to arrive at a gentlemen’s agreement between a cat and a mouse, as long 
as cats insist upon eating mice. To this procedure, an intelligent mouse will 
not acree 

These large common motor carriers cannot hope to enlarge their territory 
geographically, but they surely could add a lot of very desirable tonnage via 
safety measure MC—43 which would kill off their smaller competitors by the 
hundreds 

In their greed, they do not see that in many cases they could not even take 
care of these accounts which have been serviced for years by certain carriers, 
because their organizations are too large and cannot adjust themselves to deal 
with the manifold problems and individual needs of many of these individual 
shippers. After all, in many cases these shippers changed years ago from the 
rails to the trucks because the rails gave them their famous ‘the public be 
damned” type of service in too many instances. And, if forced, many shippers 
will rather start their own trucking operations than submit again to a service 
which is indifferent to their individual needs, which were properly and efficiently 
served through the cooperation of the smaller carriers, small enough that a 
single customer’s business meant something to them; and who, using owner 
operators, rendered excellent, flexible, and economical service, because these 
owher operators also want to retain the shipper’s good will, so that the carrier 
Will use them again and again. 

The writer believes that the above statements may already have changed 
somewhat the opinion of your committee as to the character and responsibility 
of an owner operator operation. 

During an interview in 1939, Mr. Joseph B. Eastman, then Chairman of the 
Interstate Commerce Commission, asked the writer to explain to him the owner 
operator, and the writer gave Mr. Eastman, during a 3-hour session, a rather 
complete picture of the owner operator and his function in the trucking industry. 
The Bureau of Motor Carriers of the ICC had then already issued its notorious 
ruling No. 4, which stated that the driver of a leased piece of equipment, “must 
stand to the authorized carrier in the same relation as a servant to a master.” 

The writer pointed out to Mr. Eastman that this was not really the factual 
relationship, but rather that custom and tradition had developed a relationship 
most similar to that of an independent subcontractor to his master contractor. 
Mr. Eastman agreed, and promised this writer that he would point out the 
unsoundness of ruling No. 4 in his findings in the Dixie-Ohio case, if the writer 
would submit his experience with the owner operators in written form. The 
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brief was submitted (copy enclosed) and Mr. Eastman proposed in a separate 
opinion in the Dixie-Ohio case a perfect phrasing to properly cover the owner 
operator relationship to a regulated carrier. However, ICC ignored Mr. Hast- 
man’s proposal for 14 years, and today ICC prefers to adopt rather the railroad 
and union suggestions than Mr. Eastman’s ideas. 

Trying to enforce ruling No. 4, ICC itself prosecuted in a criminal action, 
not under a declaratory judgment civil action, this carrier in 1941, alleging that 
this subcontract form covering east-bound movement of butter with a certain 
owner operator, who, by the way, was a vegetable dealer bringing vegetables 
from the eastern shore of Maryland to Indiana, really set up this vegetable 
dealer “against the laws and the dignity of the United States in the trucking 
business which he operated without having either a permit or certificate from 
the ICC.” However, this was even a bit too thick for the Federal judge and 
he ruled that this seemed to him to be a very good contract if properly executed 
and signed. However, the implications which the Federal tax collector drew 
from the existence of Ruling No. 4 caused him to close up the entire operations 
of this carrier in 1944 and to place an attachment against all of this carrier’s 
physical assets and accounts receivable. They were sold at auction. Yet, 
approximately 5 months later, when the Supreme Court in a tax case handed 
down the Grey Van decision and the Cincinnati Appellate Court the Hankisen— 
Midwest Haulers decision, all these funds illegally extorted were refunded with 
6 percent interest. However, in the meantime, this ecarrier’s business was ruined 
and he had to sell valuable steel transportation rights which would be worth 
today some $40,000 for a mere $7,000 to satisfy his creditors. With the remain- 
ing roofing and asphalt operating rights, the writer finally started all over again 
from seratch. 

Here is an example of what can happen to the lifetime efforts of a citizen 
when Government agencies are run upon “notions” and there are no facilities 
to appeal to. 

Your committee should weigh most carefully the advisability of amending 
the language of S. 925, so as to preclude the possibility of ICC resurrecting 
the Ruling No. 4 ideas, in a 1953 version by issuing an order denying to any 
authorized carrier the right to lease trucks with drivers. ICC could compel 
every carrier to place its own driver upon the leased vehicle and the carrier 
will be lucky if the ICC will permit that the owner of the unit may be carried 
as a passenger or helper on his own vehicle. Such an order would nullify 
S. 925. 

At this very moment there is disagreement between many attorneys 
whether the language used in MC—48, section 307.5 (d): “Each carrier must 
assign his own drivers to operate the (leased) equipment * * *” does or 
does not mean that not even the regular driver of a regulated motor carrier- 
owned vehicle may be employed lawfully by the lessor carrier to drive that 
same vehicle. If it does mean that, then one of the dreams of the Teamster’s 
Union comes true, namely, two men for every truck; a featherbed job on 
every truck at last. If the ICC can make this idea stick in the Supreme 
Courts and the unions and the railroads will strongly support it, then ICC 
ean successfully nullify the enactment of S. 925 until further action by Con- 
gress would plug this loophole. This loophole should be closed right now 
by amendment of the language of 8. 925. 

Your committee heard that witness after witness before you, whether pro- 
ponent or opponent to the legislation on hand, complained that ICC does not 
have enough help to do a proper job of regulating; they need more money. It 
is with great concern that the industry learned that the congressional appro- 
priations committees and Congress denied the ICC any money to maintain their 
field staff and safety divisions. Nothing could be poorer, and in the long run 
more expensive and more false economy than to deny adequate funds for these 
so vital ICC services. Those of us who are close to the industry know too well 
that there is a peculiar connection between this MC—48 regulation and many 
other ideas of ICC, and the psychology of many ICC employees. Feeling utterly 
insecure in their jobs, they, most naturally, cast around for places where to land 
in case the economy axe should fall. Rarely does a small carrier have a job 
for them, but with the larger carriers it is different. Diplomacy, therefore, 
requires one to line up behind the ideas and sing the song of the large carriers 
who have the jobs. That explains much of the slanted information and plain 
misinformation ICC receives from its field offices. With this basic information 
already slanted, how could MC-43 be anything else but a railroad and large 
common motor carrier-slanted piece of regulation? To round out the symphony, 
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one added the voices of the many small carriers “who operate so nicely without 
ever using an owner operator,” which is possible for some because their oper- 
ations happen to be unusually stable. 

Let us see also just how it operates in individual cases. In 1946-47, this 
carrier tried to obtain additional operating rights to haul canned foods from 
Indiana points to Cincinnati, Ohio. He had filed an emergency application 
and an informal hearing was set in Indianapolis before the then supervisor 
in Fort Wayne, the regular supervisor being ill. The man stated that he 
would only support my application if I restricted my petition to points in 
southern Indiana. I pointed out that the consignees in Cincinnati needed 
the service from northern Indiana just as badly. The party became quite 
vehement and told me that he would deny the entire application unless I 
modified my application as to territory in line with his wishes. I refused 
to do so and the application was denied. A few weeks later, this supervisor 
became general manager for a truckline interested in the same commodity 
and the northern part of Indiana. Any employer who treats his help nig- 
gardly cannot hope to retain help worth having and that includes Uncle Sam. 
Let us give ICC enough money to do a job, to hire the right kind of men and 
let us make their jobs secure enough that they can remain impartial. If all 
the many speeches about helping small business are to assume any meaning 
beyond the sound, here is a place to start. Protect small business with 
sensible and sane regulations, not have the very regulatory bodies develop 
into a sort of high lord executioner of the smaller truck lines, for the benefit 
of their larger competitors who wish to develop a setup where it again will 
become possible and safe for the “public to be damned” as in the good old 
days. 

Does the ICC try to be of assistance to the carriers when they try to round 
out their operations by acquiring additional rights through lease or purchase 
of rights? The statute as written by Congress says plainly that such rights, 
“may be leased or sold, in whole or in part,” but the ICC does not follow the 
ideas of Congress very closely. The Commission today refuses to permit any 
leases of operating rights unless they are accompanied by an option to pur- 
chase within (not more than) 1 year. The act says nothing about that. This 
carrier found some 5 years ago another carrier who was willing to lease to 
him the rights to haul canned goods from most of the canning points in Indiana 
to Cincinnati, Ohio. The Commission refused to authorize the lease. Then 
came the question of purchasing these rights. The owner was even willing 
to sell them and an application was made. This application was denied be- 
cause the canned goods authority in this particular certificate was written into 
one paragraph with the authority to haul empty tin cans from Cincinnati, 
Ohio, to these same points in Indiana. This empty can authority, the owner 
did not wish to sell, as he owns special equipment, actually race horse trailers, 
which were particularly well suited for the handling of this bulky but very 
light commodity—empty tin cans. On the other hand, these rather roomy but 
lightly built horse trailers were not at all suitable for the hauling of heavy 
loads of canned goods which usually move in 30,000 pound loads. That was 
one of the reasons why the man wanted to sell it. But the ICC said “No.” He 
could sell if these 2 items were written (as they are in most certificates) in 
2 different paragraphs, but since they were named within 1 paragraph, purely 
a clerical coincidence, ICC would not grant permission for a sale. Thus, this 
earrier is still looking for an authority which would enable him to have a 
two-way operation, but there are none for sale. 

As this writer pointed out before, Congress should more frequently and with 
certain definite regularity, reinspect these governmental agencies and check 
their functioning. The prospect of such inspections alone would probably make 
them function more equitably. The inspection body should be a forum to 
which the oppressed could bring their grievances. 

On the other hand, Congress should make it clear to the United States Supreme 
Court that giving “broad regulatory powers” to ICC did not mean that Congress 
intended that the Supreme Court or the lower Federal courts should in the 
presence of ICC truck cases suspend their normal constitutional function, but 
should examine them most carefully, so as to assure fairness and equity, rather 
than proceed on the—by now—standard assumption that the ICC can do no 
wrong to truckers. 

Then it would not be so easy for the railroads, unions, and groups working 
behind the union curtains to induce ICC to use these broad powers and the 
laurels and prestige of “impartiality” which it acquired in its more glorious past, 
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to attempt to drive one group of carriers and citizens, the owner operators (to 
whom ICC still owes some permits) out of business for the benefit and enjoy- 
ment of another group and other interests, and in order to operate more 
“economically” and march it past the Supreme Court, all under the guise of 
“safety regulations.” Even a mildly sceptical Supreme Court should have been 
able to see through that. 

Yet, in the last analysis, many of these very expensive difficulties which a 
citizen suffers from poor administration of the act, simply reflect the cheap 
attitude of cheap, inexpensive help, and only Congress can provide that which 
is needed to get better help; and that means more and better salaries to attract 
and hold better men in ICC. 

Knactment of 8. 925 is a minimum step in the right direction, to prevent, at 
least, further irreparable damage through the abuse of administrative powers; 
but more and continued attention is needed on the part of Congress to bring about 
a saner administration of our entire motor transportation system, unless we 
want to permit the railroads to regulate the inherent efficiencies and advantages 
out of trucking, through the introduction of perverse “safety” measures, and 
restore us on a national scale to the inefficiencies of the earliest days of rail- 
roading. 

The proper word for this would be sabotage. 

Mr. Speyer. I want to make a few general statements, which will 
not take long. My name is H. W. Speyer, S-p-e-y-e-r. I am the 
president of AAA Transportation, Inc., of Indianapolis, Ind., a small 
motor carrier authorized only in a one-way operation, to haul in one 
direction only. 

We, of course, are in a particularly difficult situation there; there- 
fore, we would be greatly affected by MC-43. However, as I think 
about the situation, there comes back to me an observation which a 
very fine old man made to me some 20 years ago, Mr. Tom Snyder, of 
the Central Union Truck Terminal in Indianapolis, Ind. 

He said, “Hans, you will see, now, that Congress will give the Com- 
mission the right to regulate trucks and everybody will run around 
and get himself some operating rights. When they find finally that 
they have these operating rights, then they will settle down and 
squeeze each other out.” 

Mr. Snyder was one of those well-read old men. He referred to 
Mr. Karl Marx, and he said, “You will see. Mr. Karl Marx said 
these regulatory bodies will represent the big capitalistic interests 
and squeeze out the little operators and all the smaller groups.” 

I think we are entering this phase right now. I hope that the Sen- 
ate will “de-Marx” or “un-Marx” the Commission’s regulations over 
there and will pass H. R. 3203. 

Senator Griswotp. I believe that completes our agenda for this 
morning. The meeting tomorrow will be at 10:30 rather than 10 
o'clock. It will be in G-16. 

Before we adjourn, we have a statement submitted for the record 
by Mr. Durward Seals, traffic manager of the United Fresh Fruit 
and Vegetable Association. 

(The statement referred to is as follows:) 


STATEMENT OF DurRWARD SEALS, TrArric MANAGER, UNITED FresH FruiIr anp 
VEGETABLE ASSOCIATION 


Mr. Chairman and members of the committee, my name is Durward Seals 
and I am traffic manager of the United Fresh Fruit and Vegetable Association. 
This is a national trade association, with headquarters in Washington, D. C., 
having some 3,000 members, residing in all of the States, who are engaged in 
growing, shipping, packing, and distributing fresh fruits and vegetables. Be- 
cause of the nutritive value of fresh fruits and vegetables, their necessity to a 








100 AMENDMENT TO INTERSTATE COMMERCE ACT 


balanced diet, and their importance as protective foods, they play an important 
part in the food supply of this Nation. 

I have been authorized to appear for the following organizations: 

California Grape and Tree Fruit League, 717 Market Street, San Francisco, 

Calif 
Florida Fruit and Vegetable Association, 4401 East Colonial Drive, Orlando, 

Fla. 

Idaho Shippers Association, Inc., Idaho Fails, Idaho. 
Independent Citrus Growers and Shippers Association, 131 

Street, Los Angeles, Calif. 

Michigan Agricultural Conference, Lansing, Mich. 
National Onion Association, Benton Harbor, Mich. 
Northwest Horticultural Council, 704 Larson Building, Yakima, Wash. 
Western Growers Association, 606 South Hill Street, Los Angeles, Calif. 

Our association supports and is in favor of the trip-leasing bill, H. R. 3203, 
as passed by the House of Representatives on June 24, 1953. I filed a statement 
before the House Committee on Interstate and Foreign Commerce supporting 
the original bill, H. R. 3208, and that statement appears on page 354 of the 
printed hearings. It is my understanding that the record of the House hear- 
ings is to be incorporated in this hearing, and, therefore, I shall not repeat 
the facts which were included in that statement. 

The enactment of this legislation is of great importance to this industry, 
which is dependent upon the agricultural-exempt hauler for the distribution 
of its highly perishable commodities in an orderly and economical manner. 
Unless this legislation is passed a large number of these exempt haulers will 
be eliminated from the transportation picture because they will be unable to 
secure return loads through the medium of trip leasing. On May 18, 1953, the 
Interstate Commerce Commission issued an order in MC—43, Lease and Inter- 
change of Vehicles by Motor Carriers, which would permit its order of May §8, 
1951, in the same proceeding to go into effect September 1, 1953, with certain 
amendments. Among other things, this order provides for a minimum leasing 
period of 30 days. While it is true that agricultural-exempt haulers will be 
exempt from the 30-day minimum leasing period for an additional 6 months, or 
until Mareh 1, 1954, in actual practice this exemption does not mean a great 
deal to agriculture, since the authorized carriers will have to take immediate 
steps to devise other means to augment their equipment other than through 
the practice of trip leasing. In fact, some of the authorized carriers have 
already begun to adopt other methods of securing equipment to meet seasonal 
peak traffic loads. 

The May 18 order of the Commission contained a so-called concession to agri 
culture in subparagraph 207.4 (a) (8) which reads as follows: 

“(ii) A carrier may lease the motor vehicle owned by a producer or grower of 
agricultural commodities or of livestock for any period where such producer or 
grower uses the vehicle in transporting his agricultural commodities or livestock 
to market and the motor carrier desires to use it for transportation authorized by 
its certificate on the return of the vehic!e to a point in the State from which the 
agricultural products or livestock were transported, provided the motor carrier 
receives at the time of the lease a statement signed by such producer or grower, 
giving the origin and destination of the shipment of agricultural commodities or 
livestock and authorizing the driver to lease the vehicle for the return trip.” 

This so-called exemption is entirely unacceptable to our industry and to the 
other agricultural groups, because it seeks to provide unrestricted trip leasing to 
motor vehicles owned by a producer or grower of agricultural commodities or 
livestock when that vehicle is being returned to a point in the State from which 
the agricultural products or livestock were transported originally, and provided 
that the grower or producer furnishes the authorized carrier with a statement 
viving the origin and destination of the shipment and authorizes the driver to 
lease the vehicle for a return trip. Such a provision as this will provide little 
relief because very few farmers are equipped, or have the time, to haul their own 
products. Farmers are in the business of growing agricultural products and not 
in the transportation business. 

Any proposals which seek to restrict the free movement of the agricultural 
exempt hauler will narrow the agricultural exemption contained in section 208 
(b) (6) and ultimately operate to nullify it. Exempt haulers must move rapidly 
from one producing area of the country to another, depending upon the maturity 
of the crops and the demands of agriculture. During the same producing season 
exempt haulers will move Florida citrus and vegetables, Georgia peaches and 
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melons, Virginia apples, New Jersey truck crops, and Maine potatoes. Also they 
will move cotton in the South, grain and livestock in the Midwest and fresh fruits 
and vegetables in many of the large producing areas. Any attempt by statutory 
method or otherwise, to restrict the return movement of these exempt haulers to 
the same or approximate point of origin, or to intermediate points in the same 
State or via reasonably direct routes from the point of destination will destroy 
the very flexibility this type of transportation affords and is needed by agricul- 
ture. Furthermore, any effort to impose requirements which are impractical in 
operation or which impose restrictions which are contrary to accepted marketing 
practices will impose an undue burden on agriculture 

In the course of the hearings before the House on this bill and during the 
debate on the House floor several proposals were submitted which sought to re 
move the objections of the farm groups to the minimum 30-day leasing period. 
One of these, the Hinshaw amendment, which was defeated on the House floor by 
a vote of 156 to 38, would have provided that the prohibition in H. R. 82038 set 
forth upon the Interstate Commerce Commission’s authority to regulate the dura 
tion of leases of motor vehicles or the compensation thereunder shall apply only 
where the movement immediately preceding was of ordinary livestock, fish— 
including shellfish—or agricultural—ineluding horticultural—commodities—not 
including manufactured products thereof—exempt under provisions of section 
203 (b) (6). 

While such an amendment would appear to soften the restrictions imposed by 
the order issued by the Interstate Commerce Commission, and to preserve to agri 
culture the full use of trip leasing, we objected to it for the following reasons: 

1. It would narrow the exemption that Congress granted to agricultural com- 
modities in section 203 (b) (6) of the act because it would not permit an exempt 
hauler to enter into successive trip-lease operations in order to return to the 
area of origin. For example, an exempt hauler who had transported a load of 
cabbage from Harlingen, Tex., to Chicago, Ill., could not enter into a trip lease 
back to St. Louis and then from St. Louis to Harlingen. This is a common prac- 
tice as it is not always possible to secure a return load from destination through 
to the origin area. It would reduce the flexibility provided by the agricultural 
exemnption which enables exempt haulers to move rapidly from one producing 
area to another as crops mature. This flexibility is especially important for the 
highly perishable fresh fruits and vegetables. Under such an amendment as set 
forth above, the exempt hauler could enter into a trip-lease operation only if 
the preceding movement consisted of agricultural products or livestock. 

2. Such an amendment would not permit farm cooperatives to trip lease their 
trucks for return to the home base when such trucks had been used in hauling, 
interstate, fertilizers, insecticides, farm machinery, feed and general farm sup- 
plies to their members. The exemption covering farm cooperatives is contained 
in section 203 (b) (5) of the Interstate Commerce Act. 

3. It would not permit agricultural exempt haulers to engage in trip-leasing 
operations during slack periods when agricultural products were not available, 
but when there was a demand for their trucks from the authorized carriers to 
meet seasonal traffic peaks. 

The adoption of any such amendment as outlined above would, in our opinion, 
permit the Interstate Commerce Commission to promulgate rules and regulations 
which would make it most difficult for the hauler to trip lease his vehicle and 
would open the door for the ultimate destruction of the agricultural exemption 
which appears to be so much desired by the opponents of H. R. 3203. Further- 
more, it would result in extensive litigation before the Commission and the 
courts, costly to shippers, carriers, and the Government; and it would invite 
wholesale violations since obviously neither the Commission nor any agency of 
the Federal Government could be provided with sufficient personnel to make 
even a pretense of determining whether the movement immediately preceding the 
movement of trucks under lease, was a movement of any of the types of com- 
modities specified in the amendment. 

The opponents of trip leasing have attempted to place all motor carriers in 
the category of haulers or nonhaulers of agricultural products. This is an im- 
possible classification. The record before the House Interstate and Foreign Com- 
merce Committee clearly indicates that there are authorized carriers who handle 
agricultural products most of the time, but are forced to trip lease when such 
products are not available for a return haul following the movement of the 
exempt commodities to a terminal market. The flexibilitiy of the agricultural 
hauler could be destroyed by statutory requirements suggested by the Hinshaw 
amendment or the Interstate Commerce Commission regulation. 
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There is nothing in the House record to indicate any significant difference in 
the total number of Interstate Commerce Commission safety violations between 
leased and owned vehicles or regular driver employees and owner-drivers. Like- 
wise, the United States Supreme Court in its decision of January 12, 1953, in 
American Trucking Associations, Inc. v. United States (344 U. S. 298) failed to 
find anything in the record in that case (MC-—43) to support such a contention. 
The Court said: 

“The conclusion that highway safety may be impaired rests admittedly on 
informed speculation rather than statistical certainty. A road check examina- 
tion conducted by the Bureau did not indicate any significant difference in the 
number of safety violations between leased and owned vehicles.” 

H. R. 3203, as amended and passed by the House, would give the Commission 
specific statutory authority to require common-carrier responsibility with re- 
spect to leased equipment, but without regulation of the duration of leases, and 
would preserve and reaffirm the integrity of the agricultural exemption as in- 
tended by the Congress when it was enacted in 1935. 

We respectifully urge, therefore, your favorable consideration of H. R. 3203, as 
amended and passed by the House. 


Senator Griswotp. The meeting is adjourned. 
(Whereupon, at 12: 17 p. m., the subcommittee recessed, to reconvene 
at 10:30 a. m., July 9, 1953. 
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AMENDMENT TO INTERSTATE COMMERCE ACT 
(Trip-Leasing) 


THURSDAY, JULY 9, 1953 


Unrrep Sratres SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND Foreign COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:35 a. m., in 
room G—16, Senator Dwight Griswold presiding. 

Present : Senators Griswold and Bricker. 

Also present: Mr. Edward R. Jelsma, member of the professional 
staff. 

Senator Griswoip. The subcommittee will come to order. I will 
first ask to have inserted in the record a statement by J. Roy Jones, 
commissioner of agriculture for South Carolina, who states that he is 
in favor of the enactment of H. R. 3203. We will also include in the 
record a letter from the National Retail Furniture Association asking 
that they be recorded in the committee record as favorable to the 
passage of H. R. 3203. 

(The material referred to is as follows :) 


STATEMENT SUBMITTED BY J. Roy JONES, COMMISSIONER OF AGRICULTURE FOR SOUTH 
CAROLINA, ON BEHALF OF THE NATIONAL ASSOCIATION OF COMMISSIONERS, SEC- 
RETARIES AND DIRECTORS OF AGRICULTURE 


H. R. 3202 is legislation designed to prevent crippling restrictions to the 
system of trip-leasing of exempted motor carriers that are now an integral part 
of our transportation facilities. 

The availability and flexibility of these carriers, coupled with the nation- 
wide system of highways have resulted in bringing fresh fruits and vegetables 
into markets that never saw perishables except those grown locally. 

This expansion of farmers’ markets has been beneficial to both the farmer 
and the consuming public. Trip-leasing has contributed efficient and equitable 
transportation to the farmer and a resultant “hold down” on consumer prices. 

Distributors of fruits and vegetables state that restrictions to trip-leasing 
will necessitate larger inventories, causing increased spoilage, and, consequently, 
higher prices to the consumer. Higher food prices means curtailed consumer 
markets followed by failure of crop prices. Produce of secondary grades which 
are desirable on many markets would be left in the fields, streams, groves, 
and orchards. 

Due to the inflexibility, agriculture cannot depend on rail carriers for short 
hauls and the movement of perishable produce. Neither can the certificated 
motor carrier, restricted in its area of travel, furnish ready and efficient 
transportation. 

Except for local primary markets, the farmers of this Nation do not trans- 
port their produce. Consequently, the owner-operated exempt truck moves a 
tremendous tonnage of our Nation’s fresh fruits and vegetables. Any restric- 
tions to prevent them from securing return loads will increase the tariff in the 
initial haul. This increase must be absorbed by the farmer, or passed on to the 
consumer. 
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Rail and certificated motor carriers fostered the system of trip leasing. They 
did so to add to their inadequate facilities and to make a profit. Their brain- 
child grew into a flexible, efficient system of transportation, overshadowing their 
shortsightedness to meet the expanding needs. 

Opponents to H. R. 3203 have not presented one iota of testimony to show that 
the service of trip leasing is not efficient transportation. Neither have they 
advanced any definite plan in their testimony to show that with restricted trip 
easing, their facilities could perform the same service. 

These opponents have placed all of their stress on the abuse of leasing privi- 
leges, safety on highways, and violations of the Interstate Commerce Commission 
rules and regulations. 

The Motor Carrier Act provides ample protection for the rights of regulated 
carriers. H.R. 3208 adds further powers to the Commission. 

Trip leasing is a vital adjunct to our Nations’ well-being. 

The overwhelming action of the committees of the House, and the House 
itself, is evidence that they realize the importance of this system in our trans- 
portation service. 

It is both unwise and class legislation to penalize the economy and well-being 
of a large segment of our Nation to add special protection to a small group which 
has a well-founded Commission to protect and police its welfare. On behalf 
of the National Association of Commissioners, Secretaries, and Directors of Agri- 
culture, I earnestly ask that the honorable Senators of this subcommittee report 
H. R. 3208 favorably. 


NATIONAL RETAIL FURNITURE ASSOCIATION, 
Washington, D. C., July 7, 1958. 
lion, CHARLES W. TosrEy, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington 25, D. C. 
Dear SENATOR Toney: The National Retail Furniture Association, represent- 
ng some 9,000 retail furniture stores, wishes to be placed on the record of your 
committee’s hearings as favoring the passage of H. R. 3203. 
This position is taken in the interest of preventing currently exorbitant freight 
osts from rising 
Trip leasing is an integral part of the overall function of motor-carrier ship- 
ping service. If H. R. 3203 is not passed, trip leasing will be killed by adminis- 
trative fiat of the ICC, 
This result would be antithetical to the national transportation policy, and 
would undoubtedly cause a general increase in freight rates. 
Yours very truly, 
CHARLES J. DArcy, 
Chairman, NRF A Trafic Committee. 


Senator Griswo.ip. I believe the first witness is Mr. Tobin. Mr. 
Tobin, you may proceed. 


STATEMENT OF FRANK L. TOBIN, ON BEHALF OF THE TEAMSTERS 
UNION 


Mr. Torin. Gentlemen of the committee, my name is Frank L. 
Tobin. I appear on behalf of the Teamsters Union in opposition to 
H. R. 3203. 

This bill is not a trivial one, and the opposition of my union is not 
a casual one. This bill is, in our judgment, the most important bill 
affecting the for-hire trucking industry which has come before the 
committee since the Motor Carrier Act of 1935. Our union is vig- 
orously opposed to the present bill because we believe it is tanta- 
mount to a repeal of the Motor Carrier Act of 1935. 

I do not like overstatement, and I do not want to deal in it. But 
I think this bill would be more appropriately entitled: “A bill to 


Or 


repeal the purpose and intent of the Motor Carrier Act of 1935. 
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Gentlemen, make no mistake about this bill. It is one to draw the 
teeth of trucking regulation. It is one to assure that the Interstate 
Commerce Commission will lack the very powers which are essential 
if it is to be an effective force in regulating the trucking industry in 
the public interest. This bill ideally serves the purpose of those who 
believe the trucking industry shoul d not be regulated. On the other 
hand, those of us who believe in reasonable regul: ation of the truck- 
ing industry to enforce fair standards of competition, to foster safety 
on the highways, and to protect the interests of shippers, believe this 
bill should be defeated. 

You need not take my word as to the far-reaching scope of this 
bill. Consider what our Acting Secretary of Commerce advised 
Chairman Wolverton of the House committee in his letter of April 
20,1953. He stated that his Department favored— 


economic regulation of transportation only to the extent absolutely necessary 
to protect the public interest. 


But the Department, nevertheless, opposed this bill. It said: 

An orderly system of motor carrier control is essential to our national trans 
portation system, and it is possible that such a system might be jeopardized if 
the ICC were denied adequate power to control the practices in question within 
its reasonable discretion. 

That is very strong language coming from our Department of 
Commerce. I can only say that I believe the bill was, nevertheless, 
passed over that serious objection because there are very strong 
special-interest pressure groups at work. I hope this committee will 
resist this pressure and will carefully examine the merits of this 
bill. If this is done, the outcome will not be in doubt, for this bill can- 
not withstand a detailed examination of what its consequences will be. 

Now, I understand from the committee’s professional staff that it 
will have before it all the testimony taken on this bill by the House 
committee, and that it is anxious to avoid repetitive matter. Of 
course, I desire to cooperate with this committee and shall, therefore, 
very much shorten my review of the consequences of this bill. 1 shall 
be as brief as possible and paint the picture with very broad brush 
strokes. 

First, I find it essential to ap prise this committee prec isely how a 
great deal of freight is now moving on our Nation’s highw: ays. 
Freight is being moved under what is usu: ally called the gypsy system 
of operation. ‘An i increasing number of motor carriers, authorized by 
the Interstate Commerce Commission, own no motor vehicles at all 
or only a very few. These motor carriers are known as gypsy opera- 
tors and they rely on the gypsies to move freight for them. These 
so-called gypsies—or wildcatters or hot truckers as they are sometimes 

called—are individual owner-drivers of a truck. They hold no au- 

thority from the Interstate Commerce Commission, but go about the 
country in their truck hunting for loads of freight to move in the 
name of authorized carriers. The authorized carrier, when he has a 
load to move, will lease the truck and engage the services of the 
owner-driver to conduct the transportation. 

This is the very strange manner in which a substantial part of our 
motor freight is moving today. Concretely, the system works like 
this: An authorized carrier is ready to do business as soon as he has 
a certificate from ICC and a telephone. This authorized carrier has 
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no trucks. It regards truck ownership as a nuisance and an impedi- 
ment to the conduct of its gypsy trucking operation. 

When a prospective shipper offers this authorized carrier a load to 
move, the carrier agrees to pick up and deliver it. He then calls 
Joe’s Diner or Bill’s Gas Stop, or any one of a number of places around 
large cities where gypsies gather. He haggles on the telephone with 
any gypsy who expresses an interest in pulling the load, strikes a deal 
with the gypsy to pay him—say 60 percent of the revenue for taking 
the job—and the arrangement is concluded. This, gentlemen of the 
committee, is a precise picture of a trip lease in actual practice. And 
what this bill is designed to do is validate the system and the specific 
arrangement I have described. 

[t requires very little imagination to apprehend the disastrous con- 
sequences of f this trip-leasing system of operations. Let me catalog 
just a very few of the unavoidable consequences. And let us first take 

i look at the workings of this system from the viewpoint of safety on 
the highways. 

In theory, the authorized carrier is responsible for the operation of 
the gyps y ve shicle he engages for a one-w: ay trip. The majority of 
ihe House committee, in approving this bill, said: 

As the committee sees the problem, it is essentially one of imposing and en- 
forcing adequate requirements to insure that authorized motor carriers of prop- 
erty are held to the same standards, and to the same degree of responsibility, in 
performing service with trip-leased vehicles that they must meet in performing 
service with their own vehicles. 

This is the problem, and the Commission’s 15-year experience with 
the problem is that it cannot be done. 

If you examine the problem for just a moment, I submit it is incal- 
culable nonsense to imagine it could be done. Returning, now, to the 
example of a trip lease I gave, let us assume that the authorized 
carrier wants a gypsy to haul a load from Washington to, say, Chicago. 
‘The gypsy is one of tens of thousands such fellows, and on the law of 
averages it is highly unlikely that the authorized carrier will ever 
see that particular gypsy again. Is it reasonable to suppose the 
authorized carrier will carefully inspect that gypsy’s vehicle to see 

that the braking and steering mechanisms, for example, are in good 
condition? Will the authorized carrier have : any real means of know- 
ing whether that gypsy has had his rest, as prescribed by the safety 
rules, or has just completed a 20-hour sleepless trip on the road? 

Will the carrier have any real control over the gypsy he never sees, 
particularly after the gypsy pulls out of Washington on his way to 
Chicago? Suppose that gypsy, while in Pittsburgh, accepts addi- 
tional ‘freight by another carrier to be carried to Detroit? Is it reason- 
able to believe the W ashington carrier has any real measure of control 
over the gypsy? Will the Washington carrier control the weight of 
the combined load or the delayed arrival of the shipment to Chicago? 

I think these questions answer themselves. The Commission 
thought that it could not, simply by passing a rule, assure that the 

carriers would have any control over the gypsies they engage for a trip 
lease. On the contrary, economic realities provide a practical guar- 
anty that the carrier will not control the gypsy, inspect his vehicle, 
restrict his driving hours, and so on. Testimony before the Commis- 
sion, and before the House c ommittee, shows that such carriers do not 
and cannot control the gypsy or the condition of his equipment. 
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The gypsy system of operations, figuratively, torpedoes all the 
Commission’s safety requirements. The gypsy is not the villain of 
the piece. The gypsy gets less than his services entitled him. He is, 
in reality, providing a transportation service but, to do so, he has to 
pay tribute to an authorized carrier—to buy the protective cloak which 
the carrier’s certificate gives him. The almost universal testimony of 
gypsies—and I refer to the testimony of two of our members before 
the House committtee, and many more before the Commission—is 
that they cannot abide by the safety requirements and still make a 
living. One factor has to give, and you know which it is. 

The gypsy has to keep going. He drives through fog and sleet and 
for hours and hours on end—the Commission cited a case of 76 hours. 
Who can possibly control this gypsy? Not the Commission, for the 
gypsy isa complete stranger toit. Not any carrier, for a great succes- 
sion of carriers deal with a gypsy and none purport to control him for 
more than a day or two at a time. 

It comes to this, gentlemen. Safety on our highways costs money. 
And when you have the tr ip- leasing—or gypsy—system of operations, 
there is no one whom the Commission can require to spend the money 
for safety. The authorized carrier, engaging a gypsy for a 1-way, 
say, 10-hour trip, lacks the incentive and cannot economic ally afford 
to see that the gypsy is a safe driver and has a safe vehicle. The 
gypsy is under no supervision by anyone, and cannot afford to do 
other than cut corners—very sharp corners. The insurance com- 
panies examine available records to see if the authorized carrier uses 
gypsies, and, if they do, the rates are hiked. 

I have given you—only in highlights without the details and rami- 
fications which I could relate to you for hours—the consequences of 
the trip-leasing system from the viewpoint of safety. I will have 
to omit, in the interests of brevity, the consequences of the system 
from the viewpoint of public service. It requires very little imagi- 
nation to appreciate that this system does not provide an adequate 
or satisfactory service for shippers. 

Now, I feel that I must say a few words about the effect of trip 
leasing upon our transportation system. You will find no more bitter 
opponent of the trip-leasing system than the legitimate carrier, own- 
ing and operating its own vehicles with its own trained drivers. I 
would like to ask you gentlemen to conceive that you are such a 
carrier. 

You own, let us say, 300 vehicles; you have extensive garaging and 
maintenance facilities for these vehicles. You maintain terminals 
at the principal cities you serve. You conduct all operations with 
your own employees—carefully tr nee. with vacation, holi- 
day, accident, and sick-leave benefits ou have a safety department, 
supervising a continuous program for inspecting your vehicles and 
educating your drivers. Unavoidably, you have a sizable overhead. 

How would you feel, when confronted by the competition of a 
gypsy operator having no vehicles and no employees, but relying 
on such gypsies as turn up from day to day? Your competitor is 
in an ideal position to cut rates. He has no costs and pays the 
gypsies he engages a percentage of the revenue he realizes on each 
load—50, 60, 70 percent—a fluctuating amount, depending on how 
necessitous are the gypsy’s circumstances and how anxious he is to 
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go where the load is going. You, as a legitimate operator, simply 
cannot buck the type of unfair competition which faces you. Your 
aliernative to going out of business is to commence gypsy operations 
yourself. 

This factor is, to me, among the worst consequences of trip leasing. 
One carrier witness before the Commission phrased it this way, as ‘T 
recall: “One gypsy oper ation makes two, and they make another, and 
then the lid is off.” Or, as another carrier put it: “This gypsy sys- 
tem proliferates. It is a common complaint of carriers, owning and 
operating their own vehicles, that they are being forced, against 
their desires, into gypsy operations. They commence by engaging 
gypsies sporadically, then resort to them more and more, until they, 
too, turn primarily to gypsy operations.” 

The trip-leasing system of operations is economically destructive, 
and its effects are felt not only by the legitimate motor carriers, with 
a solid investment in their businesses, but also by the railroads. My 
union holds no brief for the railroads; in virtually every controversy 
between the railroads and trucking industries, my union will be found 
ranged on the side of the trucking industry. But when the railroads 
complain of the unfairness of competition from gypsy truck opera- 
tions, I fear their complaint is, in this place, justified. 

I would have discussed this bill at some length without taking note 
of the group which poses as its principal advocate. I refer, of course, 
to the agricultural group. My failure to refer to them previously 
is not an accident. ‘The truth is that the agricultural group has no 
real or significant interest in this legislation—certainly no more in- 
terest than has any other group of shippe rs. Let us take a hard look 
at the position of the agricultural community and see whether they 
deserve special consideration beyond that already received. 

The bill that became the Motor Carrier Act of 1935 was drafted 
by the late Commissioner Eastman, and it did not propose any special 
exemptions or privileges for the agricultural community. Farm 
groups appeared before this committee and their story, in effect, was 
this: This bill might be interpreted to require every person, apart 
from circumstances, to obtain an authorization from ICC before carry- 
ing goods for hire. In farming communities, it is a customary thing 
for farmers to take turns carrying each other’s produce to market— 
milk, apples, potatoes, all the things farmers grow. We think it 
would be very severe to require a farmer to get a certificate from ICC 
is a requisite to engaging in this type of neighborly service. 

This committee was persuaded by these arguments, and it wrote 
into law the present section 203 (b) (6) which exempts, from all 
aspects of regulation except the safety requirements, vehicles— 
used in carrying property consisting of ordinary livestock, fish (including shell- 
fish), or agricultural commodities (not including manufactured products there- 
of), if such motor vehicles are not used in carrying any other property, or pas- 
sengers, for compensation. 

l'o document my summary of events, I refer to the hearings before 
this committee on S. 1629, 74th Congress, Ist session, pages 269, 390, 
5OS—5 10, 

It is important to notice, at this point, that Congress gave the agri- 
cultural group in 1935 a much more expansive exemption than the 
group requested. Congress provided that all vehicles engaged in 
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carrying farm produce, whether or not owned by farmers, were to be 
exempted from regualtion. 

The exemption which Congress chose to give was further expanded 
in two other respects. The first expansion flowed from a court of 
appeals decision in Jnterstate Commerce Commission v. Dunn, re- 
ported at page 116 of volume 166 of the second series of Federal re- 
ports In this case, Dunn hauled agricultural commodities in inter- 
state commerce, and he also hauled general freight in intrastate com- 
merce under a certificate from the State of Georgia. The Commission 
had believed that vehicles were not entitled to the agricultural exemp- 
tion unless, in the words of the : act, they were “not used in carrying any 
other property for compensation.” But the court held that vehicles, 
though engaged in the general movement of freight one day, were still 
entitled to the : agric ultural exemption when they moved agricultural 
commodities on the next day. 

The second expansion of the exemption has come about by the 
slow process of persuading the Commission, decision by decision, to 
take an ever broader view of what constituted “agricultural com- 
modities (not including manufactured products thereof).’ 

I am giving this background, not by way of complaint, but solely 
to demonstrate that the agricultural community enjoys very great 
privileges which no other class of shippers enjoys. They found an- 
other great privilege in trip leasing. The vehicle, carrying agricul- 
tural commodities, got on the highways legally and, after delivery of 
these commodities, the vehicle was trip-leased to one authorized carrier 
after another for the carriage of general freight. 

When the Commission conducted its proceedings extending over 
several years on the trip-leasing question, the agricultural community 
was not sufficiently interesed to appear in force. For instance, the 
Department of Agriculture did not participate in the hearings, al- 
though it had an observer present. But some segments of the agri- 
cultural community participated—principally Florida fruit growers. 
And they pounded on an unending theme before the Commission and, 
later, before the courts. The burden of the complaint is this: Con- 
gress gave an exemption in hauling agricultural products to market. 
But, to make this exemption economically worthwhile, we must be 
able to carry general freight on a back-haul. And this we can do 
by trip leasing our vehicles to authorized carriers. 

It is time to pause to take stock—to see how far we have come. 
The original notion was that the farmer, carrying his neiglibors’ 
peaches to the city, ought to be able to do so without getting a cer- 
tificate. This committee said, “All right.” Now look where we have 
gotten: The agricultural community says that any vehicle, whether 
owned by a farmer or not, if it has once engaged in carrying agri- 
cultural commodities, ought thereafter to be free to carry general 
commodities indefinitely, through the trip-lease device. 

I want to point out that the Commission rec ently amended its leas- 
ing rules in order further to accommodate farmers. It gave the agri- 
cultural producer the back-haul privilege. The rules, as so amended, 
permit the agricultural producer—havi ing taken his products to 
market—to trip-lease his vehicle to an authorized carrier for a return 
payload of general commodities, providing only that the vehicle re- 
turn to the State from which it set out. It seems inconceivable to me 
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that any class or group, having such extensive privileges and exemp- 
tions, has any justifiable basis for requesting more. 

The request of the agricultural community is about as blunt as 
this: The agricultural community asserts that, whenever the truck- 
ing industry moves its products, the industry should be free from reg- 
ulation—not only while it is moving agricultural produce, but for 
some indefinite time thereafter. I will not deny the possibility that 
the agricultural community may, in its views prevail, save a few 
dollars in transportation. They will have cheap transportation, and 
it will be cheap in all the worst connotations of that word. 

Congress, in passing the Motor Carrier Act of 1935, declared that 
regulation of the trucking industry was essential and in the public 
interest. The very conditions which the Federal coordinator, Joseph 
Eastman, said at that time required regulation of the trucking indus- 
try are those which the Commission ‘found in MC-43 required the 
elimin: ation of trip leasing. Congress knew at that time, as must be 
recognized now, that regulation cannot be had for nothing. It costs 
money. It imposes burdens on the persons who are regulated. 

You are now asked, in effect, to deprive the public and the industry 
of effective regulation in order to afford some users cheaper truck 
transportation. I do not believe the agricultural community is justi- 
fied in demanding that truck transportation, when performed for it, 
shall be free of regulation when one of the effects of that demand is to 
completely undercut the basis of a sound truck transportation system. 
The other effect of their demand is to increase the accident and death 
rate on our streets and highways. The gypsy trucker, driven by eco- 
nomic necessity to long, overtime hours of driving in unsafe and 
overloaded equipment, is a menace not only to the several hundred 
thousand over-the-road drivers of the teamsters union, but to each and 
every one of us who drives his car on the streets or highways. 

In the conclusion of the majority report of the House committee, it 
is stated that the bill— 
involves a question as to whether or not the agricultural community, in particu- 
lar, and the public, generally, are to be deprived of a flexibility and an economy 
in the transportation of agricultural products, livestock, and fish, to market by 
motor vehicle. 

To those of us who have spent our lives in the truck transportation 
field, this conclusion is completely unacceptable. Nothing in this bill 
will manufacture or create a single new truck. There are adequate 
trucking facilities now to handle the demands for truck transporta- 
tion. These facilities will remain in use whether this bill is passed 
or not. The trucking industry has demonstrated throughout its 
entire history an ability to meet demands for its services through 
ingenuity. 

Trip les asing, in and of itself, does not create flexibility that cannot 
and will not be achieved when it is eliminated. Certificated carriers 
with their own equipment or with equipment on 30-day lease, can and 
will take care of peak or seasonal demands of the agricultural com- 
munity for trucking facilities. It is preposterious to state that our 
industry has been so lac king in ingenuity that it cannot meet conditions 
which have existed for years in the past and will continue to exist in 
the future. In many instances, the requirements of the agricultural 
munity for trucking facilities. It is preposterous to state that our 
or equipment used by them under long-term leases. There is abso- 
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lutely no basis, in fact or in experience, to indicate that the services 
now performed by exempt carriers cannot or will not be performed 
by certificated carriers operating under the rules promulgated by the 
Interstate Commerce C ommission. The only effect of the salutary 30- 
day lease rule of the Commission will be its long-range tendency to 
increase economic stability and to achieve greater safety. 

The transportation industry, the Fede al Government, our States, 
counties, and municipalities spend hundreds of millions of dollars 
each year on highways designed to increase safety by reducing State 
and highw ay accidents. The safety factor built into our streets and 
highways i is paid for by each and every one of us. If some slight 
economy is to override the public interest in highway safety, then 
to be consistent, these expenditures should be eliminated. Since some 
slight economy to the agricultural community is the only basis upon 
which this legislation can be justified, since Congress has granted 
many special ‘privileges to the agricultural community in the field 
of truck transportation, and since Congress has repeé atedly re cognized 
the protection of the lives and safety of each of us is far more im- 
portant than economic benefit to some, we urge you to reject H. R. 
3203. Thank you, gentlemen. Are there any questions? 

Senator Griswoip. Thank you, Mr. Tobin. Do you have any ques- 
tions, Senator Bricker ¢ 

Senator Bricker. I have no questions. 

Senator GriswoLtp. Our next witness is Mr. George D. Riley, mem- 
ber of the National Legislative Committee, American Federation of 
Labor. You may proc eed, Mr. Riley. 


STATEMENT OF GEORGE D. RILEY, MEMBER, NATIONAL LEGISLA- 
TIVE COMMITTEE, AMERICAN FEDERATION OF LABOR 


Mr. Rinrxy. Mr. Chairman, my name is George D. Riley. I am a 
member of the National Legislative Committee of the American 
Federation of Labor. I am appearing here in opposition to the pur- 
pose and intent of H. R. 3203. 

The American Federation of Labor has long been interested in 
the improvement of safety and the preservation of the lives of the 
members of its constituent unions. Throughout its history, it has 
made every endeavor to increase the safety factor and eliminate the 
loss of life by employees. 

In keeping with this program, it has heartily endorsed the program 
of the teamsters union to improve safety on the highway. V Then the 
sedalishinte union sought to eliminate trip leasing and gypsies from the 
highways, it did so for the stated purpose of decreasing the highway 
death and accident rate among its employees. We agreed with their 
purpose at that time, and we agree with it at this time. We think 
the Interstate Commerce Commission, having heard testimony for 
months on end, and having heard the testimony of the self-interested 
truckowners, farmers, and owner-operators, should not be overruled. 
Congress entrusted the administration of the Motor Carrier Act to the 
Commission. It cannot expect efficient or even reasonable administra- 
tion if every decision of the Commission can be quickly appealed to 
Congress by each unsuccessful party after he had tried his case be- 
fore the Interstate Commerce Commission and the courts. 
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‘The Commission’s decision, which has been upheld by the Supreme 
Court of the United States, should not be overturned by Congress at 
the request of truckowners or farmers who exhaustively presented 
their cases to the Commission and the courts. You are asked to pass 
this legislation because some farmers think they will be afforded 
cheaper transportation. We do not believe that adequate regulation 
of trucks and the prevention of accidents should be sacrificed on the 
altar of profit or added convenience. The AFL does not believe that 
safety should be ignored even if by so doing some special groups will 
be afforded cheaper transportation which we do not think will be the 
Case, 

We believe the majority report of the House committee on H. R. 
3203 stressed the monetary and convenience aspects of the question 
disproportionately, Anyone who is familiar at all with the underly- 
ing facts knows that the dilapidated condition of trip-leased vehicles 
and the lon ig, grinding hours put in by their drivers are the major 
reason for the high accident and death rate on our highways. 

You, and every constituent of yours that drives on the highway, is 
placed in daily peril by reason of the operations which the Interstate 
Commerce Commission has sought to stop. We strongly urge you 
not to overrule this effort by the Commission to achieve adequate reg- 
ulation of the motor carrier industry and to decrease the street and 
highway accident rate. 

Senator Bricker. Are there any statistics in the hearings, either 
before the Commission or here, which would show the increased acci- 
dent rate as a — of too long hours by these owner-operators ¢ 

Mr. Riney. I cannot give you an alfirmative reply on that, Mr. 

hairman and Senator Bricker. But I should certainly get busy and 
supply them. 

Senator Bricker. I think it would be a good thing to have as a part 
of the record. Was there anything developed yesterday along that 
line, Mr. Chairman ? 

Senator Griswoip. Not along that line. 

Senator Bricker. Have you reviewed the record in the Commission 
(osee if there are any adequate statistics ? 

Mr. Jecsma. There is some information on safety. 

Senator Bricker. We had a little information in 1950, but it was 
not very extensive. 

Mr. Rivey. It is our belief, Mr. Chairman and Senator Bricker, that 
is the crux of the problem. 

Senator Bricker. It would be important to have it, if it is available. 

Senator Griswoip. Does the ICC have any people inspecting the 
condition of the trucks and checking the hours of the drivers ¢ 

Mr. Riney. I am not too sure about that type of thing, Mr. Chair- 
man. 

Senator Bricker. The past testimony is that they practically had 
no adequate control over it because of the lack of employees. 

Mr. Ritey. That is my information. 

Senator Griswotp. The practical effect as to the enforcement of 
safety laws is in the hands of the State ? 

Mr. Ritey. Practically so, on an interstate transaction. In other 
words, that seems to have been a subject that has been relayed to State 
regulation, although obviously it is an interstate function. 
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Senator Griswoitp. The States check all trucks? They do not know 
when they stop a truck whether it has a license from the State of 
Georgia, Illinois, or interstate license, or what it is, do they; it could 
be a local farmer’s truck, or anything? 

Mr. Ritey. I think their primary interest is in overweight, and that 
type of thing, what the axle loads are, and so on. 

Senator Griswotp. They also stop a driver if he is weaving around 
the road; is that correct ? 

Mr. Ritry. If he looks like he needs some sleep, I am sure they 
would pull him out and try to do something about it. 

Senator Griswoip. If he has a bottle beside him, it might be a local 
farmer or a fellow that is working for a common carrier ? 

Mr. Ritey. If he is driving on borrowed time, I am sure that would 
be an obvious peril that they would do their best to correct. But that 
is haphazard, at best. 

Senator Grisworp. That is all; thank you. 

Mr. Rirey. Thank you a great deal. 

Senator Griswoitp. Is Mr. Preston here? Mr. Preston, you may 
proceed. 


STATEMENT OF THOMAS L. PRESTON, GENERAL SOLICITOR, ASSO- 
CIATION OF AMERICAN RAILROADS, WASHINGTON, D. C. 


Mr. Preston. Mr. Chairman and gentlemen of the subcommittee, 
my name is Thomas L. Preston. I am general solicitor of the Asso- 
ciation of American Railroads, with headquarters here in Washington. 
I have been asked, in this appearance here, as I was asked on the House 
side, to speak for the American Short Line Railroad Association as 
well as for my own association in opposition to this measure, H. R. 
3203. 

On the House side I submitted a prepared, written statement which 
was incorporated in the record, and testified at some length. Iam told 
that that entire transcript is a part of the record on this side. 

Senator Griswotp. That is correct. 

Mr. Preston. Of course, that statement and that testimony was di- 
rected to the bill as it was introduced in the House, but that does not 
detract from is pertinency with respect to the bill as reported by the 
House committee and passed by the House. 

For the truth of the matter is that, in substance and in legal effect, 
the bill as passed by the House is a bill on all fours with the bill intro- 
duced. It is true that the House committee became concerned, in the 
course of the hearings, with the existence of a tremendous problem 
arising out of the overall trip-leasing practice, and did undertake to 
amend the bill, presumably for that reason. 

But the amendments which the House committee made to the bill 
did not go to the point. The House committee, I say with all due re- 

ect, entirely missed the point. As the Commission sought to make 
ae ear on the House side, and as Commissioner Knudson made abund- 
antly clear in these hearings yesterday, the root evil in the trip-leasing 
practice is the absence of any stability of relationship between the 
owner-operator and the lessee certificated carrier. 

The Commissioner, after exhaustive proceedings, reached the de- 
liberate conclusion that without some authority to regulate the dur- 
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ation of leases, its other attempts at regulation would be abortive, 
and it would be prevented from effectively enforcing part II of the 
Interstate Commerce Act. 

The bill passed by the House, like the bill as introduced in the House, 
deprives the Commission of any authority whatever to control the 
duration of these leases, or to prescribe any minimum period for the 
duration of such leases, and that without regard to any connection 
whatever with the movement of exempt agricultural products. 

The bill goes to overall trip leasing of manufactured products, of 
any products whatever, whether or not exempt under the provisions 
of the Interstate Commerce Act. 

That leads me to make a brief comment, which is supplementary 
and not repetitive of what was put in the record by us on the House 
side, with respect to the history of the attitude of the agricultural 
interests as these hearings have progressed. 

At the outset of the House hearings, the position of the agricultural 
interests appeared to be that they were greatly concerned that they 
he permitted to trip lease for a return-home-haul following an exempt 
movement of agricultural products to market. The minority of the 
House committee expected, apparently, to offer an amendment which 
would cover that return movement. That amendment was never 
offered on the floor of the House. 

An amendment, however, was offered on the floor of the House by 
Congressman Hinshaw, who was not one of the minority, but one of 
the majority, of the House committee. Nevertheless, he did offer an 
amendment which was designed to protect a trip lease immediately 
following a movement of exempt emer to market. 

When it came to the debate on the floor of the House, a great deal of 
emotion entered into the discussion, it seemed to me, as I sat in the 
gallery. Mr. Hinshaw’s amendment was described practically as hav- 
ing been conceived in iniquity and clothed in deceit, a measure de- 
signed, really, to insert a dagger between the ribs of the agricultural 
community in the guise of something intended to protect them. 

I have been completely and utterly at a loss to understand that at- 
titude toward Mr. Hinshaw’s amendment. His amendment provided 
that trip leasing would be permitted, and the Commission would not 
be permitted to prohibit trip leasing where the immediately preceding 
movement had been of exempt products. 

There have been a number of criticisms of that amendment. In 
my judgment, those criticisms are flimsy. One was that the amend- 
ment would fail to reach the farmer using his own truck to haul his 
own stuff to market, and seeking a trip-lease return movement home. 
That is true, but the Commission has already amended its regulations 
so as not to interfere with that trip-lease movement. 

Another criticism has been that the amendment did not reach move- 
ments under the exemption for trucks owned and operated by co- 
operatives or associations of farmer cooperatives. I should like to 
submit, for the consideration of the subcommittee, in its deliberations 
on this bill, an elaboration of Mr. Hinshaw’s amendment, which would 
certainly meet most of those objections and, to my mind, would meet 
an additional possible objection. 

The additional possible objection is this: Mr. Hinshaw’s amend- 
ment said, “where the movement immediately preceding was a move- 
ment of exempt products.” I suppose it might be contended under 
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that language that it would be necessary that the return movement 
of unexempt products on a trip-lease basis must be picked up at the 
immediate point of delivery of the preceding exempt movement, that 
an intermediate empty haul to go where a load could be procured 
would prevent the exempt movement from being considered the imme- 
diately preceding movement. 

I have been at pains to write out a suggestion for elaboration of 
that amendment in the event that your subcommittee should conclude 
that some bill should be reported. My suggestion would be that at 
the end of the bill as aed by the House, you strike out the period, 
the last language there being— 
but nothing in this part shall be construed to authorize the Commission to regu- 


late the duration of any such lease * * * or the amount of compensation to 
be paid for such use— 


Insert a comma and add: 

where the movement is the next loaded movement following: a movement of 
ordinary livestock, fish (including shell fish), or agricultural (including horti- 
cultural) commodities (not including manufactured products thereof), exempt 
under the provisions of section 203 (b) (6)—that is the principal farmer exemp- 
tion—a movement of a motor vehicle controlled and operated by any farmer 
when used in the transportation of his agricultural commodities and products 
thereof, exempt under the provisions of section 203 (b) (4a); or a movement 
of a motor vehicle controlled and operated by a cooperative association as 
defined in the Agricultural Marketing Act, approved June 15, 1929, as amended, 
or by a federation of such cooperative associations, if such federation possesses 
no greater powers or purposes than cooperative associations so defined, exempt 
under the provisions of section 203 (b) (5). 

Amended in that way, it is impossible for me to see how the agri- 
cultural people, unless they are completely insatiable, could ask for 
more. But it appears that the agricultural people are indeed, in this 
connection, quite insatiable. 

As I remarked a moment ago, at the outset of the hearings on the 
House side, the position was: We want the return movement home 
following a movement of exempt products to market protected on a 
trip-lease basis. But yesterday, before your subcommittee, the posi- 
tion of the agricultural interests had clearly gone far beyond that and 
had taken the form of advocacy of overall trip leasing without respect 
to agriculture at all, an advocacy of legislative prohibition upon the 
Commission to impose any limitation whatever upon any trip leases 
whatever, so that the agricultural community faces your subecom- 
mittee, it seems to me, with this dilemma: 

<ither at their behest you will legalize and perpetuate unregulated 
trip leasing, or you will sustain the effort of the Commission effec- 
tively to regulate the motor carrier industry under part II of the act. 
You cannot have it both ways. 

The Commission has said to both congressional committees, as it 
found in its own deliberative proceedings, and as it said to the Supreme 
Court and lower courts, without a measure of control over the duration 
of these leases, it cannot enforce the Motor Carrier Act. 

It was said yesterday, in the course of the hearings, that the Supreme 
Court, in sustaining the action of the Commission in promulgating 
its rules, did no more than sustain the power of the Commission in 
the premises and that it offered no opinion with respect to the reason- 
ableness of the rules which the Commission proposed to promulgate. 
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It is difficult for me to understand how a responsible representative 
who had read the court’s opinion could make that representation to 
your subcommittee. 

I have only to read one short paragraph from the opinion of the 
Supreme Court in American. Trucking Association v. The United 
States (73 Sup. Ct. 307, p. 317). This quotation is under the byline 
in the opinion, “Reasonableness of rules and exemptions therefrom.” 
The Court said: 

The relationship of these rules to the regulatory scheme they are designed 
to protect forms a basis for the answer to the various allegations that certain 
rules are arbitrary. For our purposes, such an argument must mean that the 
Commission had no reasonable grounds for the exercise of its judgment. In 
the instant case, such is not the situation. The evidence marshalled before the 
Commission plainly supports the conclusion that the continued effectiveness of 
its regulation requires the rules prescribed. 

So that the Supreme Court not only held that the C a had 
statutory authority to promulgate regulations in this field, but it also 
held that those rules were not capricious, were not arbitrary, were 
well-suported by the evidence, and were reasonable. 

I merely wanted to make that clear to the subcommittee, because 
I think the statements in that regard were somewhat misleading here 
vesterday. 

Senator Bricker. That is generally further than the Supreme Court 
ceoes in considering rules and regulations of the Commission ? 

Mr. Preston. Not, Senator Bricker, where the challenge is made 
that the rules are capricious and arbitrary, as distinguished from a 
mere allegation that there is a lack of specific statutory authority. 

Senator Bricker. In this case, they said that there was statutory 
authority supporting them, that it was not capricious, but was within 
the range of their regulatory authority ? 

Mr. Preston. Entirely so, sir. That is what that court held. It 
has been a souree of some mild entertainment to find that the oppo- 
nents of this bill repe: atedly have relied upon the minority opinion 
of the Supreme Court written by Justice Black, and joined in by 
Justice Douglas. But you find very little reference on their part to 
the majority opinion of the Court, which I would think would be the 
proper point of reference. 

I want to make clear the position of the Association of American 
Railroads, and also the American Short Line Railroad Association. 
We are entirely persuaded that there is no occasion for the enactment 
of this legislation at all. We are confident that any precariousness 
in the position of the farmers with reference to receiving the full 
benefit of the agricultural exemption can and will be cured by the 
Commission through any necessary modifications, if modifications be 
necessary, of the rules which they have promulgated. 

Senator Bricker. Do you have a copy of the Commission’s rules? 

Mr. Preston. They are printed as an appendix to the House report. 

The subcommittee should not lose sight of the fact that the Inter- 
state Commerce Commission, as fully explained by Mr. Knudson 
vesterday, has been solicitous of the interest of the farmers in connec- 
tion with this matter. They provided, as to agriculture, that their 
rules should not become effective for a period of 6 months following 
their effective date otherwise, and Commissioner Knudson has ex- 
plained that in that period the Commission would be willing and glad 
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to give further consideration to any representations that the agricul- 
(ural interests might bring forward to demonstrate that more modifi- 
cation is necessary in the interest of agriculture. 

There is no justification for the allegation repeatedly made that the 
Interstate Commerce Commission will be arbitrary in its consideration 
of any such petitions which might be made before it by the agricultural 
interests 

The Interstate Commerce Commission, since these hearings began, 
has modified its orders by the addition of a paragraph, which is now 
the last paragraph of the proposed orders, to exempt from the 30-day 
requirement the return movement of the farmer who, with his own 
truek, has carried his produce to market. 

So we say that the safe, the sound, and the right thing to do in this 
situation is to reject this bill. The Interstate Commerce Commission 
has a mandate to enforce the act. The Interstate Commerce Commis- 
sion tells you that if this bill passes it cannot enforce the act. In that 
situation, I say that Congress should not render nugatory the power 
of the Commission to regulate the motor carrier industry. 

I say, further, if this subcommittee, notwithstanding, should con- 
clude that a bill ought to be reported and passed, it certainly should 
not be the bill reported by the House committee and passed by the 
House, for the reason which I have sought to make cle: ar, that that 
bill would inhibit and prevent any regulation whatever of any trip 
leasing with respect to the duration of the lease or the amount of com- 
pensation to be paid. 

It is not a farm bill. It is not related to the movement of agricul- 
ture. It isin no way confined to any movement, following any move- 
ment of agricultural products. It is an overall legalization of un- 
restrained trip leasing. I should think that the committee would be 
necessarily persuaded by the conclusions of the Commission, the testi- 
mony of Commissioner Knudson, the testimony before the House, and 
the testimony you have heard at your own hearings, that that is a 
practice which ought not to go unrestrained, and which if unre- 
strained will undo any effort by the Interstate Commerce Commission 
to carry out your mandate to enforce part II of the Interstate Com- 
merce Act. 

Mr. Chairman, I perhaps should have apologized for appearing 
before you without any prepared statement, but I understand that 
supplementary comments only were desired in view of the fact that 
the other record has been incorporated in this record. For that reason, 
I have no prepared statement to offer for the record. 

Senator GriswoiD, Thank you very much, Mr. Preston. Do you 
have any questions, Senator Bricker ? 

Senator Bricker. No. 

Senator Griswotp, Thank you. Mr. Helmetag, you may proceed. 


STATEMENT OF CARL HELMETAG, JR., ON BEHALF OF THE 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Hetmerac. Gentlemen of the subcommittee, I am Carl Hel- 
metag, Jr., of Philadelphia, Pa. Today I appear before you on be- 
half of the Association of American Railroads in opposition to H. R. 
3203, passed by the House on June 24, 1953, which is referred to as 
the trip-leasing bill. lama lawyer. 








118 AMENDMENT TO INTERSTATE COMMERCE ACT 


While the problems brought before you by H. R. 3203, and the order 
of the fionnle ite Commerce Commission promulgated in the proceed- 
ing known as Lease and Interchange of Vehicles by Motor Carriers 

2M. C. C. 675), which provides. the background for H. R. 3203, 
are largely economic in aspect and consequence, and only have rela- 
tively minor legal aspects, I feel that I may be somewhat helpful to 
your committee because I have represented the American railroads in 
this matter from its outset. Throughout the many proceedings before 
the Commission, in the lower Federal courts and in the Supreme Court 
of the United States, I advocated the position of the railroads. 

As your committee knows, the proceedings before the Commission 
were lengthy and most comprehensive in scope, and no one can fairly 
say that the leasing rules were hastily or carelessly conceived and 
considered. The proceedings before the courts were equally extensive 
and productive of the most deliberate and careful determinations. 
Without detailing these prolonged quasi-judicial and judicial pro- 
ceedings, and the studious consideration that has been given to the 
arguments presented by all interested persons, I think it can be said 
that every tribunal that has given any study to the trip-leasing prob- 
lems is convinced that the leasing practices of the authorized motor 
carriers have created serious problems for the Interstate Commerce 
Commission. Indeed, the House committee, in approving the modified 
version of H. R. 3203—which differs from the original H. R. 3203 only 
in language, and which, if enacted into law, will drastically curtail the 
powers of the Commission to deal with the problems created by trip 
leasing—recognized the imperative need for regulating the motor 
carriers’ leasing practices, for it stated, at page 2 of its report: 

* * * there are conditions growing out of motor carrier use of leased vehicles 
which need to be regulated. 

In my statement to the House committee, which I understand is to 
be incorporated into the record before your committee, I set forth at 
some length the conditions created by leasing, particularly trip leasing 
which made the promulgation of the leasing rules imperative. I hope 
that your commiitee will review that statement for, while it is lengthy, 
it does not, I think, overstate the many facets of leasing that have 
created the serious situation that has confronted the Commission since 
the enactment of the Motor Carrier Act in 1935. In summary, the 
ae motor carriers, by ‘alien vehicles on a single-trip basis, to 
be driven by the owners thereof, have, while enjoying the benefits of 
carrier status, transferred their carrier obligations and responsibilities 
to persons outside of regulation. 

Through the device of trip leasing owner-operated vehicles, the 
authorized carriers, without the approval of the Commission, have 
transferred their certificates to those outside of the Commission’s juris- 
diction, regardless of the fitness of those persons to engage in carrier 
operations. By so doing, the carriers have usurped the role which 
Congress specifically entrusted to the Commission, namely, economic 
regulation of the motor carrier industry. That the Commission has 
been frustrated in carrying out its trusteeship; that violations of the 
Commission’s economic and safety regulations have flourished; that 
the entire scheme of regulation contemplated by Congress by the enact- 
ment of the Motor Carrier Act has been jeopardized, and will continue 
to be increasingly jeopardized unless the Commission is allowed to 
efficiently cope with the situation, is not surprising. 
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The Commission, after reviewing a great mass of evidence relating 
to the leasing practices of the motor carriers and the consequences of 
such practices, stated (52 M. C. C. 675, 696) : 

We conclude that the foregoing summary of some of the practices of the 
authorized carriers in leasing equipment indicates that many of such practices 
have facilitated violations of law and of our regulations and militate against the 
sound regulation of motor carriers. 

Mr. Preston referred to the decision of the Supreme Court of the 
United States. 1 would like to invite your attention to what Mr. Jus- 
tice Reed said: 

A fair analogy appears between the conditions that brought about the Motor 
Carrier Act, and those sought to be corrected by the present rules confirming our 
view of the Commission’s jurisdiction. Then, as now, the indudstry was un- 
stable economically, dominated by ease of competitive entry and a fluid rate 
picture. * * * The Commmission’s rule-making here considered is based on con- 
ditions that similarly threaten, though perhaps to a lesser degree, the efficient 
operation of the industry today. 

The Commission concluded that the only way to eliminate the evils 
brought about by the present leasing practices was to eliminate the 
cause of the evils, namely, trip leasing, without interfering with the 
ability of the carriers to augment their fleets by practices that would 
be consistent with the objectives of the Motor Carrier Act and the 
reasonable requirements of trade and commerce. The key feature of 
the leasing rules is the requirement that leases of vehicles to be driven 
by the owners thereof shall be of at least 30 days’ duration. This 
requirement in no way interferes with the carriers’ right to lease 
vehicles without drivers either on a trip or longer term basis, and will 
not prevent leases of owner-operated vehicles having a duration of 
30 daysormore. But it will have the effect, as Commissioner Knudson 
pointed out in his testimony to the House committee, of insuring that 
the lease of equipment is just that, rather than a transfer of the car- 
riers certificates to noncarriers. The longer relationship established 
by the 30-day leases will necessarily result in the leased vehicles being 
integrated into the carriers’ operations in much the same manner as 
carrier-owned vehicles. 

It is noteworthy that the Commission, in adopting the view that 
effective regulation of the motor carrier industry cannot be accom- 
plished if the carriers have the unbridled privilege of using strangers 
to economic regulation, was not taking a novel or untried step. In- 
deed, from the very beginning of regulation, the Commission has en- 
deavored to find a solution for the problem. But what is, perhaps, 
more significant is that at least 18 of the several States have found 
that leasing must be subjected to restraints if motor carrier regulation 
is to accomplish its objectives. It is significant, I think, that many 
of the 18 States have leasing regulations that are far more restrictive 
than those prescribed by the Interstate Commerce Commission. 

I should like, for the moment, to hastily review the leasing rules in 
effect in the several States. 

Before doing that, I would like to point out to the committee that 
you have to keep in mind not only what the Commission’s leasing rules 
do, but what they do not do. AsTI pointed out before, the leasing rules 
do not prohibit the carriers from leasing vehicles. They only have 
a severe impact on the practice of the carriers leasing vehicles with 
drivers. So far as the carriers leasing vehicles without drivers is 
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concerned, their status will be substantially the same as it is today, ex 
cept for some requirements that they inspect the vehicles to make them 
ifer for operation on the highways. 

#F urther, with respect to vehicles to be driven by the owners thereof, 
the so-called owner-operated vehicles, the leasing rules only have the 
effect of requiring those leases to be of over 30 days’ duration. So 
that os term leases of owner-operated veldielia would still be per- 
mitted, there is nothing, for example, in the rules which would 
prevent a carrier from leasing one of its vehicles to another carrier 
without a driver. 

In Pennsylvania, carriers may not lease equipment except upon 
ecuring the specific approval of the Commission. Even in such in- 
stances, the leasing of vehicles with drivers, whether on a trip or long- 
term basis, is prohibited, The same rule applies in the State of Wash- 
ngton. In Texas, carriers may only operate equipment owned by 
them under a rule which prohibits all leasing. Arkansas also pro- 
hibits all leasing of vehicles with drivers. Connecticut only permits 
vehicles to be leased after specific approval for each vehicle is secured 


Prom. the ee Commission. The Arizona commission will not ap- 

prove vehicle leases of a lesser duration than 6 months, except in rare 
stances. fa such rare instances, the leases must be of at least 30 days’ 

duration. All leasing of vehicles with drivers is prohibited. 


Missise ip pi holds that if a vehicle is leased with a driver, the lessor 
has taken on carrier status which is, of course, illegal unless the lessor 
has a certificate. Nebreake requires carriers to have specific approval 
from its commission before any leasing may be undertaken. In Vir- 
gina, leasing is prohibited, except In extreme eme reencies. How- 
ever, petroleum carriers may engage in leasing, provided the leases 
are of at least 30 days’ duration. 

Several States have rules of about the same restrictiveness as those 
of the Interstate Commerce Commission. For example, Kentucky, by 
statute, reqi ures leases of vehicles to be driven by the owner to be of 
at least 30 days’ s duration. Michigan, by commission regulation, pro- 
hibits trip leasing of vehicles from unauthorized carriers. New Mex- 
ICO accomplishes the same result by a statutory prohibition against 
trip leasing and a ruling of its commission that vehicle leasing must 
be of 30 days’ duration. North Dakota, by commission ruling, will 
not permit the leasing of vehicles for less than 380 days. It is the 
policy of the West Virginia Public Service Commission to decline 
approval of trip ayy . Minnesota, leases of petroleum-carrying 
+ ment must be of at least 30 days’ duration. The rules of the 

Montana “on mission have the effect of prohibiting indiscriminate trip 
I ising and make trip leasing under any circumstances virtually im- 
possible. The same can be ss aid of the Oregon rules. 

The State of New York has under study rules which are substan- 
tially identical with those of the Interstate Commerce Commission. 

Senator Bricker. I see in the audience Mr. Herbert Baker from 
home. What are the rules in our State? 

Mr. Hei_meraa. I can tell you that. Ohio, subsequent to the pro- 
mulgation by the Interstate Commerce Commission of its rules and 
regulations, took under consideration the promulgation of substan- 
tially the same rules. 
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The Commission has not, as yet, concluded its deliberations on those 
rules. The provision with respect to 30 days is not in those rules; 
but the rules, otherwise, are substantially the same. 

Senator Bricker. I have not been in contact with that for some 
time. 

Mr. Heimerac. They became interested in the problem subsequent 
to the Interstate Commerce Commission’s working on it. 

lor a fuller analysis of the leasing regulations of the several States, 
I refer this committee to Commissioner Knudson’s review, which is 
found on pages 478-484, inclusive, of the House committee’s record. 
I might say that I made an independent study of the several States’ 
leasing rules, and the results of my study were in accord with those 
of the Commission. 

The fact that the several States have seen fit to regulate trip 
leasing along the same, or more stringent lines as the Interstate Com- 
merce Commission, is, itself, pretty conclusive proof that the Com- 
mission’s rules are the least required to deal with the problem. But 
there are additional reasons to believe that the States and the Com- 
mission have adopted the most workable solution. 

At the hearings before the Commission, and in the Federal courts, 
the State of Washington appeared and argued that its rules prohibit- 
ing the leasing of vehicles with drivers worked well, resulted in 
sounder regulation, and were enthusiastically approved by the motor 
carriers and the public generally. The Mountain Pacific States Con- 
ference of Public Service Commissioners, which is an organization 
of some 11 Western States, on June 25 of this year passed a resolu- 
tion urging Congress not to pass legislation that would interfere 
with the Commission's power to regulate trip leasing. 

I have here a copy of that resolution which was adopted by that 
organization, which consists of the public utility commissions of 
the following states; namely, Washington, Oregon, California, Mon- 
tana, Idaho, Utah, Wyoming, Colorado, Arizona, New Mexico, and 
Nevada. 

This is a resolution, as I say, adopted by that group at a recent 
conference they had, and memorializes this committee not to approve 
H. R. 3203. 1 would ask that be incorporated in the record. 

Senator GriswoLtp. Without objection, it will be made a part of the 
record at this point. 

(The resolution referred to is as follows:) 

Whereas the practice of trip leasing motortruck equipment with driver for 
short terms for a percentage of revenues earned has increased to such extent as 
to threaten the operations of responsible motor carriers and other carriers; and 

Whereas effective regulation and control over the safety of equipment, hours 
of service of drivers, and efficiency of motor transportation by the Interstate 
Commerce Commission and the several State commissions requires that such 
regulatory agencies retain the power to prescribe minimum requirements as to 
equipment leases and the terms thereof ; and 

Whereas the United States Supreme Court has sustained the propriety of 
action by the Interstate Commerce Commission prohibiting leases of trucks with 
drivers for periods of less than 30 days, which limitation was made after investi- 
gation and public hearings conducted over a period of more than 2 years; and 

Whereas H. R. 3203, and its companion bill, S. 925, now pending before the 
Congress, would take from the Interstate Commerce Commission the power to 
regulate and control such leasing practices: Now, therefore, be it 

Resolved, That the Mountain Pacific States Conference of Public Service Com- 
missioners does hereby express its opposition to H. R. 3203 and S. 925 and any 
legislation which would impair the power of regulatory agencies over the leasing 
of motor equipment. 
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Mr. Hetmetac. I would also like to point out that the States of 
Massachusetts and Connecticut have written letters both to this com- 
mittee and to the House committee, asking that legislation of the type 
included in H. R. 3203 be not enacted, because they say that such 
legislation would not only interfere with the Interstate Commerce 
Commission’s effective regulation of trip leasing, but would also inter- 
fere with their effective regulation of the motor-carrier industry. 

I think this committee should also keep in mind that large and 
responsible segments of the motor-carrier industry, the railroads, and 
labor, are of the firm belief that the Commission’s solution is the only 
feasible one. 

Despite the careful and thoughtful consideration that the Com- 
mission has given to the problem, despite the sound precedent of the 
workability of similar leasing rules in many States, and despite the 
contentions of responsible segments of the transportation industry that 
the leasing rules are urgently required, the House committee recom- 
mended a bill that will enfeeble the Commission in its efforts to carry 
out the regulatory scheme of the Motor Carrier Act. This bill was 
passed by the House. 

What was the force that motivated the House to pass H. R. 3203? 
Clearly, it was the argument of the agricultural people that the pro- 
hibition of trip leasing will nullify the so-called agricultural exemption 
by depriving the exempt hauler of the privilege of trip leasing for 
a back haul. This, it is claimed, will increase the farmer’s cost in 
marketing his products. 

There is abundant evidence in the Commission’s report and order 
that it is not unmindful of the needs of the agricultural community. 
The order provides that with respect to vehicles used in hauling agri- 
cultural products, the rules shall not become effective until 6 months 
after the date when the rules become generally effective. During this 
6 months, as Commissioner Knudson indicated in his testimony before 
the House committee—and before this committee yesterday—the Com- 
mission will have ample opportunity to reconsider the needs of agri- 
culture. Further evidence that the Commission is fully aware of the 
farmers’ situation, and responsive to it, 1» the provision in the rules 
that farmer-owned vehicles may be trip leased for back hauls. 

By assuming—contrary to the fact—that the Commission is not 
sufficiently considerate of the needs of agriculture, H. R. 3203 goes far 
beyond what is necessary to insure that the Commission will not dilute 
or diminish the agricultural exemption. 

One would believe from reading the presentations before the House 
committee that trip leasing for backhauls of trucks moving agricul- 
tural commodities to market is the most important phase of the trip- 
leasing problem. Actually, the agricultural haulers rely to a very 
meager extent upon trip leasing. A Commission survey recently con- 
ducted disclosed that little more than 1 percent of the farmers who 
used their own trucks to market agricultural products rely upon trip 
leasing for return movements, and that about 75 percent of the agri- 
cultural haulers operate without leasing. 

Furthermore, the record before the Commission indicates beyond 
all question that where the haulers of agricultural products lease their 
vehicles for return movements, the leases are in many instances either 
for a term, or on a recurring-trip basis that could be satisfactorily 
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converted to a term basis. If this is so, less than 25 percent of the 
agricultural hauls are dependent upon trip leasing for return move- 
ments. From this it can be seen that the importance of trip leasing 
to the farmer has been greatly overemphasized and magnified beyond 
all reason. 

Senator Bricker. A higher percentage of trip leasing would apply 
to interstate and long-distance hauls? 

Mr. Hetmerag. All of these statistics relate only to the interstate 
and long-haul. None of these statistics relate—— 

Senator Bricker. They do not include intrastate hauls at all? 

Mr. Hetmerac. Not according to my understanding, sir. As a 
matter of fact, on the intrastate movements, being shorter hauls, and 
that is what the great bulk of the movement by truck of agricultural 
commodities is, there is 

Senator Bricker. An immediate market ? 

Mr. Hetmerac. Immediate primary markets, and there would not 
be any leasing back to the farmers. 

As a matter of fact, Congressman King, wien he talked to the House 
committee, so stated. He is a farmer himself and operates large farms 
in Pennsylvania and New Jersey. He stated that he has a large fleet 
of trucks which are never trip leased, that he uses those trucks to 
move his products into the New York, Philadelphia, Baltimore, and 
Washington markets, and they return light because the movement is 
a short-haul one. 

What we have involved here are the longer hauls in interstate 
commerce. 

The real trip-leasing problem is not an agricultural problem, but 
rather a problem of the transportation industry. The great bulk of 
the trip leasing that occurs is not for the return movement of vehicles 
that have handled agricultural products, but occurs without regard 
to, and totally independent of, the movement of agricultural products. 

To become a carrier, a person must secure a certificate of convenience 
and necessity from the Commission. Under the statute, before such 
a certificate can be secured, the applicant must show that he is fit and 
able to carry on carrier operations, and that his operations will elimi- 
nate inadequacies in the existing service. 

Senator Bricker. That raises a question in regard to Mr. Tobin’s 
testimony here about an operator who has no vehicles, a certified car- 
rier that has no vehicles. I wonder if you have any statistics, either 
one of you, as to how many of that kind of operator exist that have 
been certified without the ownership of any equipment ¢ 

Mr. Hextmerac. There are several, sir. I do not have statistics on 
the exact number. There are two types. There are some carriers 
that have no vehicles owned by the carrier itself, but the vehicles are 
owned in a subsidiary corporation and then leased on a long-term 
basis to the carrier. 

Senator Bricker. That would not be affected at all by this rule? 

Mr. Hetmeraa. No, that is not the type of thing we are concerned 
with here. There are some carriers that own a few vehicles, or no 
vehicles, and depend entirely on leasing to carry on their carrier 
operations. 

Senator Bricker. How did they get their certificates? 
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Mr. Het_merac. In many instances, sir, those certificates were se- 
cured under the so-called grandfather clause, or they may have secured 
il ar and then changed their operation, because this practice 
seems to be growing somewhat, especially among the longer-haul 
carriers, this practice of relying on leasing. 

Very few carriers rely solely on trip leasing. They will rely on 
some long-term leasing, and supplement it by trip leasing. I know 
of no carrier that relies wholly on trip leasing. But there are several 
carriers that rely upon leasing, partly long-term, partly trip leasing, 
and all from people outside of regulation, that is, people not in the 
carrier’s own family; they are not either a subsidiary of a carrier, or 
part of the carrier's own organization. ‘They are completely inde- 
pendent contractors from whom they lease. 

But today, anyone owning a motor truck can operate without secur- 
ing a certificate as a carrier by the device of leasing himself and his 
truck to a carrier on a trip basis. Trip leasing has made it possible 
for anyone owning a truck to secure the use of a carrier’s certificate 
without the approval of the Commission and without regard to the 
statutory requirements. ‘This ease of entry into regulated transpotra- 
tion has created a vast group of itinerant owner-operators who lease 
themselves first to one carrier, then to another, moving about the 
country where they can make the best deal. This large and increasing 
group which is totally unconcerned with the needs of the agricultural 
areas circulates in areas where the movement of commodities covered 
by regulation is heaviest. It is this group, and the carriers’ exploita- 
tion of this group, that have created the problems. 

In attempting to preserve the agricultural exemption from erosion, 
the House committee recommended a bill that will, if enacted into law, 
tie the Commission’s hands in dealing with the larger and more im- 
portant problem—a problem that affects all transportation and every 
segment of the Nation’s economy. 

The railroads believe that the Commission has made it amply clear 
that it will not allow the agricultural exemption to be destroyed and 
that, therefore, the House committee’s concern over the effect of the 
leasing rules on agriculture was unnecessarily stimulated. This being 
so, this committee should not recommend the approval of H. R. 3: 203. 

Even assuming that this committee may feel as the House appar- 
ently did, that it should provide a statutory direction so that the 
Commission, in its zeal to carry out the regulatory scheme of the 
Motor Carrier Act, shall not dilute or lessen the scope of the agri- 
cultural exemption, the most that should be done is to recommend a 
modified bill that would incorporate the substance of the amendment 
which Mr, Preston, the other rail witness, has brought to your 
attention. 

It is our opinion that if this committee goes further and recommends 
the enactment of H. R. 3203, as passed by ‘the House, 1 ‘egulation of the 
motor carrier industry will be completely undermined, and the Com- 
mission frustrated in its efforts to carry out the objectives of Con- 
gress, as set forth in the Motor Carrier Act. 

In short, this committee has before it the fundamental and basic 
question of whether the motor carrier industry is to be brought under 
effective regulation, or allowed to retain and add to the chaotic condi- 
tions that brought about the need for regulation in the first instance. 
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Yesterday, when Mr. Ellis testified to this committee, he commented 
to some extent upon the fact that these rules and regulations of the 
Commission are discriminatory because they provide, as he said, cer- 
tain exemptions for the railroad industry. 

I would like to make it clear to this committee that the rule in no 
way exempts the railroads. If the railroads are engaging, and indeed 
some of them do engage, in operations of the ty pe that might be called 
over-the-road transportation, the type of operation conducted by = 
ordinary motor carrier, these rules would apply to the railroads i 
full impact. 

However, there is a provision in the rules that provides an exemp- 
tion for certain limited types of railroad operations. Those opera- 
tions are normally referred to by the Commission as “substituted 
service.” 

It is interesting to note that the exemption in the rule does not apply 
to railroads engaged in substituted service, but rather, to vehicles 
that are used in rail-substituted service. 

In many instances, the performance of substituted service which 
is a practice of the railroads to distribute less-than-carload traffic in 
relatively local areas by motortruck to reduce expense (what we in 
the railroad industry refer to as “peddle-car operations”) is con- 
ducted by rail subsidiaries. 

In other instances, those operations are conducted by motor car- 
riers on a contract basis. So the exemption which was referred to by 
Justice Black in his dissenting opinion is not an exemption to the 
railroads. It rather applies to a specific type of operation, which is 

purely localized operation, which the railroad uses in distributing 
traftic that has moved long distances in rail ears and is distributed to 
the customers and consignees in motortruck service. 

It is interesting to note, and this committee should keep in mind, 
that the local distribution services of the motor carriers are exempt 
from regulation, for much the same reason. These are short-haul, 
localized services in which there is no trip leasing. 

So the evils created by trip leasing do not exist. For that reason, 
as I say, the Commission exe mpted these operations which are purely 
short-haul. 

The motor-carrier industry complained in the courts and before the 
Commission about these exemptions. The courts unanimously held 
that there was ample evidence before the Commission to justify these 
exemptions. 

Mr. Ellis also commented on the fact that the railroads rely upon 
leasing, that they lease cars from one railroad to another, and indeed, 
they do. It would be impossible to run the railroad industry if we 
did not lease cars from one railroad to another. But the type of leas- 
ing that the railroads do is precisely the type of leasing that the motor 
carriers would conduct under these regulations, because the railroad 
industry does not hire cars and independent contractors to operate 
them from itinerant movers, first in the East and then in the West, 
but rather leases the car from one railroad and operates it in its own 
business in the same way that it operates its own cars. 

It is interesting to note that the statutes which are part of the 
Interstate Commerce Act give the Commission very wide powers over 
the railroad car-service rules. They can fix the compensation of 
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those leases, the terms and practices. So the railroad industry has 
nothing comparable to the type of thing that is condemned by ‘these 
leasing rules, namely, the motor carriers relying on those outside 
of the Commission’s jurisdiction to perform their essential trans- 
portation function. 

For the reasons I set forth in my longer statement before the House 
committee, we request that this committee not report out H. R. 3203. 

Senator Griswotp. Thank you very much, Mr. Helmetag. 

Is Mr. Loos here? You may proceed, Mr. Loos. 


STATEMENT OF KARL D. LOOS, SOLICITOR, DEPARTMENT OF 
AGRICULTURE 


Mr. Loos. Mr. Chairman, I am Karl D. Loos. I am solicitor of 
the Department of Sara a position which I have held since 
January 22 of this year. I have been asked to present to your com- 
mittee a brief st: einen on this subject. I am aware of the com- 
mittee’s admonition not to repeat material that was covered in the 
hearing before the House committee. I did appear before the House 
committee. I understand that testimony will be incorporated in this 
record. 

First, I would like to briefly refer to Agriculture’s position on this 
subject and why Agriculture has such an interest. 

Mr. Tobin suggested in his statement that Agriculture had no 
significant interest in this controversy. Agriculture does have a 
very material interest because this trip leasing is essential to making 
effective the agricultural exemption, the agricultural commodities ex- 
emption of the act; so to consider the reasons for Agriculture’s in- 
terest, I think we have to conside the exemption and the trip leasing 
together. They cannot very well be separated. 

There are two primary fundamental reasons why Agriculture has 
such a tremendous interest in this exemption and trip leasing that 
makes it effective. This first is that it must be for agriculture; 
agriculture has a particular need for flexibility of transportation. It 
must, of course, also have adequacy of transportation and availa- 
bility at the time it is needed. 

Agriculture’s crops, for the most part, are seasonal, and the need 
for transporting agriculture’s crops is a seasonal need and not a 
year-around movement. 

So to obtain the transportation that 4 -riatysceor needs when crops 
are ready to move to market, we must have available something in 
the way of a transportation supply, a wah, eel, beyond what 
that particular agricultural area or that particular commodity can 
carry on a year-% around basis. For example, many, many commodi- 
ties—take cranberries, for instance, which is an extreme example 
move in a very limited area in a period of, perhaps, 4 to 6 weeks. It 
would be obviously impossible to maintain a year-round fleet of 
trucks adequate to carry that crop to market. They must get their 
truck transportation from sources that are used normally in other 
movements the balance of the year. 

Furthermore, the transportation of agricultural commodities does 
not lend itself to fixed routes or to any rigid control of the movement 
of trucks. The markets differ from time to time. The ordinary 
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origin points are frequently in areas that do not originate other 
freight. So no carrier that had a rigid routing in its certificate 
could possibly make available to agriculture the quantities and the 
type of transportation needed. 

Furthermore, there must be flexibility, even after the transporta- 
tion starts, as, for example, a truckload of tomatoes might start up 
the road destined for the fresh market, but before it got halfway, it 
might develop there were too many tomatoes in the market at that 
time, and as tomatoes are perishable products, that truck must be 
diverted to a cannery somewhere. If that truck was moving on a 
fixed route, it could not be diverted. 

So the flexibility, availability, and adequacy of transportation that 
agriculture must have to move its crops can only be provided through 
this agricultural commodities exemption, and through a system that 
will make that exemption usable. Unlimited trip leasing, that is, trip 
leasing that is not limited to duration, must be a part of that system 
or we cannot possibly have the kind of transportation we need. 

The second major and fundamental point in support of this propo- 
sition from the agricultural point of view is that this exemption, 
coupled with trip leasing, is a substitute for what industry enjoys in 
the matter of unregulated private transportation. As I said a mo- 
ment ago, it would be impossible for an agricultural group, except in 
those rare cases like milk which moves every day in the year, to main- 
tain a fleet of trucks for private transportation the year-around, when 
they can only use it a few months or a few weeks a year. 

Private transportation is unregulated for any kind of commodity, 
except as to safety, of course, and agricultural commodities are regu- 
lated as to safety, too. So I think we can justify this exemption and 
the trip leasing on the ground that it is agriculture’s substitute for 
what industry enjoys in the form of private transportation that is 
unregulated. 

Specifically relating to one or two of the points that were men- 
tioned today, Senator Bricker asked a question about safety, and 
whether there were any statistics that would indicate whether agri- 
cultural-exempt commodities had a poorer safety record than the 
regulated trucks. 

I think the best short answer to that is found in the quotation from 
the decision of the Supreme Court in the trip-leasing case, American 
V'rucking Association v. The United States, which has been mentioned 
a number of times in this hearing. 

That was a case culminating a long series of proceedings before the 
Interstate Commerce Commission and the lower court in an effort to 
set aside the order of the Commission. It is inconceivable that if 
there had been anything in the way of evidence on this point that it 
would not have been introduced in the record. 

The court reached this conclusion : 

The conclusion that highway safety may be impaired rests admittedly on 
informed speculation rather than statistical certainty. A road-check examina- 
tion conducted by the bureau did not indicate any significant difference in the 
uumber of safety violations between leased and owned vehicles. 

Again, some reference has been made to the competition between 
the regulated carrier and the trip-leased vehicle, as though that com- 
petition were one between the owner and lessor of that vehicle, the 
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so-called gypsy trucker and the regulated carrier. That simply is 
not the case, because the itinerant trucker, or the truck owner-opera- 
tor, cannot engage in the transportation of other-than-exempt com- 
modities, except by virtue of the certificate of some regulated carrier 

So, eh n that lease is made, whether it be a tr ip lease, or any other 
kind of lease, to the certificated carriers, that makes it possible for 
that truck to haul a particular movement, the competition then is 
between the came ited carrier that leases the truck, and another regu- 
lated carrier that m: iy or may not lease its trucks. 

So I think it is not quite accurate to suggest that this trip leasing 

esults in granting certificates to the itinerant as an owner or operator. 
The certificate is solely in a certificated, regulated carrier, He 1s 
responsible, and must continue to be responsible, for the operation 
of that truck, as long as the trip lease continues. 

I want to say just a word with respect to Mr. Preston’s suggestion 
of a modification of the so-called Hinshaw amendment. I believe it 
was so designated in the House. His suggestion was that that be 
enlarged so that the next movement, if it were an empty movement, 
it would not count, the next loaded movement would be subject to a 
trip lease without limitation as to duration, if that next loaded move- 
ment followed an exempt movement under the agricultural commodi- 
ties exemption, or an exempt movement under section 203 (b) (4a), 
the farmer-operated truck, or the truck operated by the cooperative 
association. 

That, of course, is an improvement, but it is not adequate in that it 
fails to give effect to the need of the agricultural hauler to get back 
to his point of origin or to another area where agricultural commodi- 
ties will be available. 

There may be other defects. I, perhaps, am going a little too far in 
saying anything about this, because this proposal has not been before 
us for any opportunity to study. 

The Hinshaw amendment was commented upon by the witnesses 

yesterday. I will not endeavor to repeat what they said about it and 
the objections they made to it. I probably should preface my remarks 
on it by saying that we will obvious ly need further time to consider 
it before we can possibly develop all of the objections there might be 
to it. But the principal objection to it that I see is that it circum- 
scribes and holds down the flexibility of the agricultural carrier by 
reason of the fact that freque ‘ntly it would be impossible to find the 
next loaded movement back to the area which must be reached before 
another agr eeaee movement could occur. 

For example, if an agricultural commodity moves from Norfolk to 
Pittsburgh, and ae at Pittsburgh a haul is picked up to Baltimore, 
that gets part way back, but not all the way back. There might well 
be a movement available from Baltimore to Norfolk, or to some inter- 
mediate point, and then a further movement to Norfolk, which would 
be necessary to be availed of if the full benefit of the agricultural 
exemption and trip leasing were to be realized by the agricultural 
hauler. 

It seems unreasonable and unjustifiable to say to the agricultural 
hauler, “Well, you can get one load back in the direction you need to 
go, but you can’t have 2 or 3 or 4 loads that m: iy be necessary to get 
you back there.” It unduly cireumscribes the use that can be m: ade 
of these trucks. It means there will be a much greater empty haul. 
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As I say, there may be many other objections to this amendment in 
the modified form, but that is the principal one I think of at the 
moment. 

I also want to make this suggestion. It has been emphasized pretty 
often that the only reason why agriculture is interested in this matter 
is to get cheap transportation. If that were the only interest, if the 
only result of this trip leasing and the agricultural exemption were to 
give some economy to the transportation cost of agricultural, while 
that would be important and desirable from the agricultural point 
of view, I say, if that were the only benefit, I would not be here de- 
fending the proposition. 

I feel that if regulation does add something to cost, that is some 
thing that must inevitably be accepted. However, our real reason, 
and the reason why I believe this exemption is so essential and must 
be kept in use through the trip leasing practice to get the maximum 
benefit of it, is that it is so essential to the flexibility of transportation 
and to giving agriculture the quantity as we mt as the type of transpor 
tation that it needs, at the exact time it needs 

You cannot store these commodities. When they are ready to mar- 
ket, they have to move. Asparagus has to move within a matter of 
hours. Lettuce must move within 2 or 3 d: ays. These trucks have to 
be assembled when they are needed. The only way they can possibly 
be is through this agricultural exemption, coupled with trip leasing. 

There is one other matter that I would like to refer to, and that is 
particularly in line with new material which has developed since the 
hearings of the House. I refer to an opinion by Judge Henry N. 
Graven, the judge of the District Court of the United States for the 
Northern District of Iowa. in the case of the /nterstate Commerce 
Commission Vv. Kroblin, an opinion rendered on June 30, 1953 

Judge Graven, in his opinion, made an exhaustive review of the 
legislative and administrative history on this subject. 

While the case dealt with the question of whether eviscerated and 
dressed poultry was within the agricultural commodities exemption, 
he referred to the trip-leasing feature and covered the whole statu- 
tory history in a manner which I think is very enlightening and very 
illuminating. 

For example, he says in the opening remarks in the opinion: 

This particular case is but one engagement of a much larger battle that has 
been raging for many years. The battle commenced when legislation was pro- 
posed granting regulatory powers to the Interstate Commerce Commission as to 
interstate transportation by motor vehicles, and has continued ever since. 


Again, at another point, he says: 


The controversy has largely resolved around the matter of the exemption in 
favor of commercial truckers engaged in hauling farm and other commodities. 
There has been litle controversy as to the exemptions in favor of farmers who 
use their own trucks to haul their produce to market and in hauling supplies to 
their farms. 


And with respect to trip leasing, he says, at page 5 of the opinion: 


Ever since the passage of the act, there has been present the brooding omni 
presence of trip leasing. Trip leasing, and matters connected with it, are an 
important part of the background of the general battle that has been waged 
in connection with the agricultural exemption. That background is also explan- 
atory of some of the attitudes and positions taken by the Interstate Commerce 
Commission, the Department of Agriculture, and other interested parties. 
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Again, near the conclusion of his opinion, he makes this rather 
significant statement, and I mention it because it has been suggested 
that the real intent of Congress in connection with the agricultural 
exemption was only to take care of movements by farmers in farmer- 
owned trucks. Judge Graven said this: 


In the present case, the matters of importance are what was the purpose of 
“ongress in enacting section 203 (b) (6), and what commodities did it intend to 
include within its provisions? The parties are agreed that the purpose of section 
203 (b) (6) was to benefit the farmers. The amendment was not necessary to 
relieve the farmers of the expense and trouble of complying with the regulations 
of the National Motor Carier Act where they operated their own trucks to 
transport their produce or farm supplies. 

They were relieved of that trouble by section 208 (b) (4a) and _ section 
208 (b) (9) of the act. Section 208 (b) (6) provided for exemption for com- 
mercial truckers transporting the commodities therein referred to. 

It is, therefore, clear that Congress concluded that the farmers would be bene- 
fited by having the commercial truckers engaged in hauling farm commodities 
exempted from the certificate provisions of the act. 


I would like to suggest, Mr. Chairman, that this opinion be in- 
corporated in the record, if we are able to obtain a copy. I am under 
obligation to return the copy I now have. But I think we would be 
able to furnish a copy, if the committee would care to have it. 

Senator Griswotp. Without objection, that will be inserted in the 
record at this point. 

(The opinion refered to follows :) 


Unrrep States District Courr ror THE NORTHERN District or Iowa, EASTERN 
DIVISION 


June 30, 1953 


INTERSTATE COMMERCE COMMISSION, PLAINTIFF, © ALLEN E. Kropirn, INC., 
DEFENDANT SECRETARY OF AGRICULTURE OF THE UNITED STATES, AMICUS 
("URIAI 


No. 615 Civil. Opinion 


James A. Murray, associate chief counsel, Donald R. Partney, and Asa Merrill, 
attorneys, Interstate Commerce Commission, for the plaintiff. 

Craig H. Mosier (of Mosier & Mosier), Waterloo, Lowa, for the defendant. 

Charles W. Bucy, associate solicitor, Henry A. Cockrum, and Harry Ross, Jr., 
attorneys, Office of the Solicitor, United States Department of Agriculture, for 
the Secretary of Agriculture of the United States, amicus curiae. 


The issue in this case is whether or not the interstate transportation by truck 
of New York dressed and eviscerated poultry is within the scope of the so- 
called agricultural exemption of the Interstate Commerce Act. Section 203 (b) 
(6) of title 49 United States Code. Section 308 (b) (6) of 49 United States 
Code Annotated. That exemption will be hereafter referred to by its United 
States Code section number. 

In this action the Interstate Commerce Commission claims that the defend- 
ant is engaged in transporting New York dressed and eviscerated poultry in 
interstate commerce without a certificate of public convenience and necessity. 
The Commission asks that the defendant be enjoined from so doing until he 
obtains such certificate. The defendant admits that it is so engaged and that it 
does not have a certificate of public convenience and necessity. It claims that 
under the provisions of section 208 (b) (6). it is not required to have such cer- 
tificate. The defendant having admitted that it is engaged in interstate trans- 
portation of property by motor vehicle, the burden is upon it to establish that its 
activities come within the exemption. U.S. v. Krinvic Bros. ((E. D., Pa., 1942) 
47 F. Supp. 481); U. 8. v. Chadwick ((E. D., Pa., 1940) 39 F. Supp. 204). The 
Secretary of Agriculture asked for, and was given, permission to appear as 
amicus curiae. Counsel for the Secretary of Agriculture also filed written briefs 
and participated in the oral arguments. The position of the Secretary of Agri- 
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culture is the same as that of the defendant and is opposed to that of the In 
terstate Commerce Commission. The written briefs filed and the oral arguments 
made in behalf of the plaintiff, the defendant, and the amicus curiae were all 
outstanding and a credit to the legal profession. 

Section 203 (b) (6), above referred to, in its present form exempts from the 
certificate provisions of the act “ * * * (6) motor vehicles used in carrying 
property consisting of ordinary livestock, fish (including shellfish), or agri- 
cultural (including horticultural) commodities (not including manufactured 
products thereof), if such motor vehicles are not used in carrying any other 
property, or passengers, for compensation ;” while section 208 (b) (6) includes 
fish as well as horticultural commodities, it is commonly and generally referred 
to as the agricultural exemption. 

This particular case is but one engagement of a much larger battle that has 
been raging for many years. The battle commenced when legislation was pro- 
posed granting regulatory powers to the Interstate Commerce Commission as te 
interstate transportation by motor vehicles and has continued ever since. By 
the Motor Carrier Act of 1935, now part II of the Interstate Commerce Act, 
Congress granted the Interstate Commerce Commission such regulatory powers. 
The battle has been, and is being, waged as to what regulatory powers the 
Interstate Commerce Commission should have as to the interstate transporta- 
tion by motor vehicles of products generally referred to as agricultural com- 
modities, and as to the exact scope of section 203 (b) (6). Those engaged in 
interstate transportation by motor vehicle who operate under Certificates of 
public convenience and necessity issued by the Interstate Commerce Commis- 
sion under the act are generally referred to as regulated or certificated carriers. 
Those who are so engaged without being required to obtain such certificates 
are generally referred to as unregulated or uncertificated carriers. The battle 
referred to has been waged on the floors of the House and the Senate, before 
congressional committees, before the Interstate Commerce Commission, and 
in the courts. In that battle the regulated motor vehicle carriers and the rail- 
roads have, in general, contended for very limited exemptions from the certifi- 
cate provisions of the act and for a strict construction of the provisions pro- 
viding for exemptions. Farm groups, other groups interested in the scope of 
the coverage of section 203 (b) (6), the unregulated carriers, and the Depart- 
ment of Agriculture have in general advocated a broad statutory exemption 
from the certificate provisions of the act and for a liberal construction of the 
exemption provision as enacted. 

The controversy has largely resolved around the matter of the exemption 
in favor of commercial truckers engaged in hauling farm and other commodi- 
ties. There has been little controversy as to the exemptions in favor of farmers 
who use their own trucks to haul their produce to market and in hauling 
supplies to their farms. 

Chapter 1 of the Motor Carrier Act of 1935 declared the national transporta- 
tion policy. This same statement of policy was, by act of September 18, 1940, 
ch. 722, title I, section 1, 54 Stat. 899, inserted before part I of the entire 
Interstate Commerce Act, to become the policy of the entire act. That state- 
ment of policy is as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this act, so administered as to recognize and pre- 
serve the inherent advantages of each; to promote safe, adequate, economical, 
and efficient service and foster sound economic conditions in transportation 
and among the several carriers; to encourage the establishment and main- 
tenance of reasonable charges for transportation services, without unjust dis- 
criminations, undue preferences, or advantages, or unfair or destructive com- 
petitive practices; to cooperate with the several States and the duly authorized 
officials thereof; and to encourage fair wages and equitable working conditions 
all to the end of developing, coordinating, and preserving a national trans- 
portation system by water, highway, and rail, as Well as other means, adequate 
to meet the needs of the commerce of the United States, of the Postal Service, 
and of the national defense. All of the provisions of this act shall be admin- 
istered and enforced with a view to carrying out the above declaration of 
policy.” 

It has been and is the view of the Interstate Commerce Commission that 
since the Motor Carrier Act was remedial legislation the act as a whole should 
be liberally construed to carry out its overall purpose and policy. It has been, 
and is, the position of the Interstate Comerce Commission that a liberal con- 
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struction of the exemptions from the act would tend to defeat and negative 
the overall purpose and policy of the act and that the carrying out of such 
purpose and policy requires a strict construction of its exemptions. It is also 
the view of the Interstate Commerce Commission that the existence of a large 
number of carriers engaged in interstate transportation who are not subject 
to the certificate provisions of the act tends to break down and seriously impair 
the general regulatory authority and powers assigned to it by Congress 

In 1952 the Senate Committee on Interstate and Foreign Commerce held com 


mittee hearings on a number of bills, including S. 2357. That bill as originally 
introduced provided for a narrowing of the scope of the agricultural exemption. 
he hearings were reported at pages 371 to 522 of a document entitled “Domestic 


Land at Water Transportation Hearings Before the Committee on Interstate 


and Foreign Commerce, United Stated Senate, Kighty-second Congress, Second 


That document will hereafter be referred to as Senate hearings 
ras 8S. H 8. 2357 At those hearings statements were made which 


. awarded 





indicate some of the problems presented by the existence of unregulated carriers, 
In S. H.-S. 2357, on page 408, the following appears : 


tor Bricker * On the other hand, you have got a competitive situ 





ati here between those who have to pay the charges of regulation, who have te 
be confined to certain routes, who have to enter into contracts with those 
who have absolutely no regulation, no responsibility to any public authority at 
al and it largely comes under the exemption here of agricultural prod 
ucts - 


It has been, and is, the view of the Department of Agriculture that by enacting 
the agricultural exemption Congress intended it to be of aid to those engaged in 
acricultu nd such congressional intent should not be frustrated by adminis 
rative and judicial construction and interpretation 

In 1950 under Senate Resolution 50, Sist Congress, 2d sess, extensive hearings 
ere held by the Senate Committee on Interstate Commerce relating to trans 


portation matters, including the agricultural exemption rhe repert of those 
hearings will hereafter be referred to as Senate Resolution 50 

Inver since the passage of the act there has been present the “brooding omni 
presence” of trip leasin Trip leasing and matters connected with it are 
an important part of the background of the general battle that has been waged 
in connection with the agricultural exemption. That background is also ex 


planatory of some of the attitudes and positions taken by the Interstate Com 
merce Commission, the Department of Agriculture, and other interested parties 

The movement of agricultural and other exempt commodities is in general a 
one-way movement That movement is from the areas of production to the 
principal market points. In general, there is no substantial movement of exempt 
commodities from such market points back to the areas of production. Thus, 
those uncertificated carriers who liaul exempt commodities to the market points 
are confronted with the matter of return loads. Without return loads the 
original hauling of exempt commodities to the market points tends to be eco 
nomicaily unprofitable In general only nonexempt commodities are available 
for return loads, the hauling of which requires a certificate from the Inter 
state Commerce Commission, which the uncertificated carriers lack. In order 
to haul return loads of nonexempt commodities, it is necessary for the uncertifi 
cated carriers to haul them under the certificate of a certificated carrier. In 
order to haul such loads under the certificate of a certificated carrier, the prac 
tice of trip leasing developed. It should be noted, however, that the practice of 
trip leasing is not confined to uncertificated carriers hauling exempt agricul 
tural commodities. Under the practice of trip leasing an uncertificated carrier 
who had hauled a load of exempt agricultural commodities from the area of 
production to a market point would at such point, by means of brokers or other 
wise, contact certificated carriers whose certificates permitted them to haul cer 
tain nonexempt commodities from such market point to points in the vicinity of 
the area of production. If a certificated carrier had a load available and was 
lacking in equipment, or could bargain with the uneertificated carrier and secure 
a rate by which it could profit, an arrangement would be entered into whereby 
the uncertificated carrier would trip lease his truck for the return trip only. 
Kither the uncertificated carrier or one of his employees would act as driver. 
The vehicle then being under lease to a certificated carrier was eligible to haul 
nonexempt commodities under the certificate of such carrier. The method of 
compensating the lessee for the use of his equipment varied. Under the more 
usual arrangements the owner and lessor of the leased vehicle received a per- 
centage of the freight charged by the certificated carrier. 
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Ever since the practice of trip leasing was initiated, it has been the position 
of the Interstate Commerce Commission that trip leasing gave rise to many 
of the very evils which originally brought about the passage of the Motor 
Carrier Act In Senate hearings on S. 2357, supra, on page 395, the statement 
is made that mest of the unregulated or uncertificated carriers engaged in 
hauling exempt agricultural commodities are “small owners who perhaps own 
1 or 2 or 3 or 4 trucks at the most.” It is indicated that the number of such 
carriers runs into the thousands However, in the report on Senate Reso 
lution 50 it was stated that sometimes a regulated carrier will set up an 
affiliated corporation to conduct operations which are exempt from regulation 
under the agricultural exemption. In other places in that report it was indi 
cated that some of the commercial truckers operate a considerable number 





of trucks in the exempt field In the course of argument it was stated that 
the defendant in the present case operated from 10 to 12 trucks in the hauling 
of dressed poultry. On page 878 of the report of Senate hearings on 8. 2357 


a witness stated that the agricultural exemption promoted “trip leasing” and 
the evils connected therewith: that the transient, temporary, and in many 
cases the loose nature of the arrangements, whereby trucks are “trip leased” 
to be operated under the certificate of a certificated carrier, make for loose 
control of such vehicles by the certificated carriers; make for difficulty on 
the part of the Interstate Commerce Commission in the matter of inspection and 
regulation, especially in regard to matters of safety: and that the practice re 
sulted in economically destructive rates. In the report under Senate Resolu 
tion 50, on page 1218 thereof, a witness stated that in trip leasing some cer 
tificated carriers were able to and in fact did exploit the uncertificated or 
“gypsy” carriers because of the economic necessities of the latter. In the case 
of American Trucking Assns., Inc. v. United States (Jan. 12, 1953: 73 S. Ct. 
307, 344 U. S. 298), the United States Supreme Court discusses some of the 
problems and evils connected with trip leasing. Fairly soon after the passage 
of the act the Interstate Commerce Commission stated in Monroe Common 
Carrier Application (July 9, 19388; 8 M. C. C. 188) that the agricultural exemp- 
tion was inapplicable to any vehicle which was being used to haul both exempt 
and nonexempt commodities even though not hauled on the same load. In 
other words, the Interstate Commerce Commission made the test for the exemp- 
tion the use to which the truck was put and not the commodity hauled at 
a particular time. Such a construction, if upheld, would have for all practical 
purposes ended trip leasing of trucks of uncertificated carriers engaged in 
hauling exempt agricultural commodities. However, that construction was 
stricken down by the courts in the cases of Interstate Commerce Commis 
sion V. Service Trucking Company (3d Cir. 1951) (186 F. 2d 400); Interstate 
Commerce Commission v. Service Trucking Company (D. C. E. D. Pa. 1950) 
(91 F. Supp. 533) ; and Interstate Commerce Commission vy. Dunn (Sth Cir. 1948) 
(166 F. 2d 116). These cases will be referred to later in more detail. The 
Interstate Commerce Commission in the recent case of In re William Blaue, 
decided on March 25, 19538, followed the rule of the Dunn and Service Trucking 
Company cases in the construction of the so-called newspaper exemption of 
the act, section 208 (b) (7). 

The decisions in the Dunn and Service Trucking Company cases pretty well 
ended any hope that trip leasing could be regulated or stopped by construction 
of the pertinent statutory provisions of the agricultural exemption. 

On January 10, 1952, S. 2357 was introduced in the 82d Congress, 2d session 
That bill, as originally introduced, contained inter alia a provision denying the 
agricultural exemption to motor vehicles hauling any of the commodities re 
ferred to therein if such vehicles were used on the return trip or customarily for 
any other kind of transportation for compensation. That provision, if enacted, 
would have ended trip leasing so far as motor vehicles engaged in hauling 
exempt agricultural commodities were concerned. The Senate committee con 
ducting the hearings under Senate Resolution 50 held extensive hearings on § 
2357 but Congress did not enact it. On May 8, 1951, the Interstate Commerce 
Commission, acting under rulemaking authority claimed to have been granted 
it under the act, proposed a number of rules relating to the use and exchange 
of equipment between motor carriers. Ex parte MC-43, Lease and Interchange 
of Vehicles by Motor Carriers (52 M. C. C. 675) Those rules, among other pro 
visions, provide that where authorized motor carriers enter into leases of 
motor vehicles which are to be driven by the owners of the leased vehicles or 
their employees, the lease period must be for a period of not less than 30 
days. Suits challenging the legality of the rules were promptly instituted. In 
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those suits the plaintiffs challenged the asserted authority of the Interstate 
Commerce Commission to promulgate the rules. They further challenged the 
validity of the rules on a number of grounds. The issues raised by the suits 
were passed upon by the United States Supreme Court in American Trucking 
issns., Inc., v. United States (Jan. 12, 1953) (73 S. Ct. 307, 344 U. S. 298). 
The Court, with two Justices dissenting, upheld the authority of the Interstate 
Commerce Commission to promulgate the rules and held the rules to be valid. 
On page 514 (S. Ct.) the Court states: “* * * All agree that the rules thus 
abolish trip leasing * * *.” It was contended in behalf of the plaintiffs that 
the rules were invalid because of their effect upon the agricultural exemption. 
That contention was overruled. The dissenting Justices were of the view that the 
rules were destructive of the agricultural exemption. 

Counsel for the Interstate Commerce Comunission stated. in the course of 
oral argument in this case, that the rules (52 M. C. C. 675) had not as yet 
been put into effect. 

It is the view of counsel for the Secretary of Agriculture, as expressed during 
the course of argument, that the rules referred to constituted a successful “ilank 
attack on the agricuitural exemption” and that the present action and similar 
actions constitutes an attack from another flank which, if successful, will for 
all practical purposes nullify the agricultual exemption so far as poultry is 
concerned, 

Following the decision of the United Sttaes Supreme Court in American Truck 
ing Assns., Inc, v, United States, supra, there was introduced into Congress H. LR. 
$208. It isa bill providing for the vacation of that portion of the rules referred 
to relating to the 30 days’ leasing period. The House Committee on Inter 
state Commerce by House Report 519 has recommended favorable action there- 
on. On May 18, 1953, the Interstate Commerce Commission in Ex parte MC-43 
modified the rules referred to in regard to the 30 days’ leasing period. Under the 
modified rules, motor vehicles owned by a producer or grower of agricultural 
commodities or livestock who has used his motor vehicles to haul such com- 
modities or livestock to market and motor vehicles used to haul to market the 
items specified in section 208 (b) (6) may under certain conditions be leased for 
return trips for a lesser period than 80 days. 

In the report under S. 50, it was stated that only an infinitesimal amount of 
poultry was dressed by the farmers themselves. Counsel for the Interstate Com- 
merce Commission in the course of argument stated the overwhelming number 
of truckers who are engaged in hauling New York dressed and eviscerated 
poultry have secured certificates. He further stated that the fact that the 
refendant and a minority of truckers are operating as uncertificated carries in 
the same field is breaking down and impairing the administration of the act and 
is subjecting the certificated carriers to a particularly injurious form of com- 
petition. 

While the uncertificated carriers are generally referred to as unregulated 
carriers, it should be noted that such carriers are not entirely free of regulation. 
In the act as originally enacted, it was provided by section 204 (3) thereof that, 
“if need therefore is found” by the Interstate Commerce Commission, private 
carriers could be made subject to the safety regulations, the equipment regula- 
tions, and the regulations relating to the qualifications and maximum hours of 
service of employees prescribed by the Commission under the act. The Commis- 
sion fairly soon after the act became effective found that such need existed. 
Uncertificated carriers are now subject to those regulations. 

In the present case the defendant is a corporation that owns and operates a 
number of trucks which are used to haul New York dressed and eviscerated 
poultry from points in Iowa to Chicago, Illinois, and other points in other 
States. New York dressed poultry is defined by those engaged in the poultry 
trade as being poultry with the head and feathers removed and in some instances 
with the feet also removed. Eviscerated poultry is defined by those engaged in 
the poultry trade as poultry with the head, feet, feathers, and entrails removed 
and with the liver, heart, and gizzard cleaned, wrapped, and replaced in the 
earcass. 

The parties stipulated as to the matters set forth in this paragraph. Poultry 
raising is an important segment of agriculture in Iowa and dressed poultry is a 
major farm product of the State. The shipping of poultry is seasonal in nature 
and with very few exceptions all dressed poultry is hauled between September 
1 and December 31. The shippers of poultry hauled by the defendant operate 
plants at various points in Iowa. Such shippers purchase chickens, turkeys, and 
other poultry from the farmers and dress the poultry at their plants prior to 
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shipping. Each plant is equipped with a production chain upon which the fowls 
are placed and killed. They are then moved on the chain through various 
stages of processing which consists of removing the feathers, singeing, and 
rubbing. They are then stored in a refrigerator room for precooling to a specific 
temperature prior to shipment. 

The exemption provision referred to exempts from the certificate provisions 
of the act motor vehicles used in carrying * * * ordinary livestock * * * or 
agricultural * * * commodities (not including manufactured products thereof), 
* * *:" The provision as originally enacted did not contain the word “ordi- 
nary” in front of the word “livestock.” The first change made by Congress 
in section 203 (b) (6) following its original enactment was made in the Trans- 
portation Act of 1940 (54 Stat. 921). Congress in that act inserted the word 
“ordinary” before the word “livestock.” In the report under Senate Resolution 
50, page 823, it was stated that “The effect of this change, among other things, 
was to lead the Commission to change its interpretation of the status of poultry 
which it had first-classed as livestock (and therefore exempt only when alive) 
* * ** One portion of the exemption provision referred to exempts vehicles 
which are carrying “agricultural * * * commodities (not including manufac- 
tured products thereof), * * *" The parties are in agreement that livestock 
poultry is an agricultural commodity. They are in disagreement as to whether 
New York dressed and eviscerated poultry is an “agricultural commodity” or a 
“manufactured product.” While eviscerated poultry is somewhat more exten- 
sively processed than is New York dressed poultry, yet counsel in argument 
stated that no distinction is claimed as between the two so far as the agricul- 
tural exemption is concerned. Since the parties are in agreement that live 
fowls as they leave the farm are an “agricultural commodity,” the real dis- 
agreement between the parties is as to when they become a “manufactured 
product.” It is the claim of the Interstate Commerce Commission that they 
probably become such upon being killed and in all events after they have been 
New York dressed or eviscerated. It is the claim of the defendant and the 
Secretary of Agriculture that by such dressing or eviseerating the fowls have 
not as yet reached the point where they can be properly and legally classified 
as a “manufactured product” and that something further or other is required 
before they have that status. 

In a number of the fields of law the question has arisen as to what steps, or 
processing, are necessary before a particular item can be classified as a “manu- 
factured product.” Much difficulty has been experienced in interpreting the 
word “manufactured” used in section 203 (b) (6). In the report under Senate 
Resolution 50, a witness stated (p. 802) that much of this difficulty was oeca- 
sioned by the fact that the word “manufactured” has not been commonly used in 
statutes dealing with agriculture and that the word most commonly used is 
“processed.” The same witness stated (p. 803) there were a number of Jjuris- 
dictions in which it was held that slaughtering was not a manufacturing business. 
The parties have cited and discussed decisions in cases arising under tariff acts 
and the patent act as what constituted a “manufactured” article within the 
purview of those acts. Some of the decisions contain definitions of “manu- 
facture,” “manufactured,” and “manufactured products.” Some of the decisions 
set forth tests which the parties claim are applicable and determinative in the 
present case. The parties also presented a number of nonjudicial definitions and 
tests which are claimed to be applicable and determinative. In that connection 
the defendant and the Secretary of Agriculture cite and rely upon the cases here- 
after referred to. In the case of Frazee v. Moffitt (C. C. N. D. N. Y. 1882) 18 F 
584, it was held that hay was not a manufactured product. That case arose 
under a Federal statute which imposed an import duty at a certain rate upon 
unmanufactured articles and at another rate upon manufactured articles. In 
the case of Hartranft v. Wiegman (1887) (121 U.S. 609, 7 S. Ct. 1240, 30 L. Ed. 
1012) it was held that seashells which had been subjected to processing whereby 
2 or 8 layers of each shell were removed and the inner shell polished on an 
emery wheel and mottoes etched on the polished inner shell were not manufac 
tured articles under the tariff act. In the case of Anheuser-Busch Assn. v. United 
States ((1908) 207 U. S. 556, 28 S. Ct. 204, 52 L. Ed. 336) it was held that corks 
which had been extensively processed were not manufactured articles under the 
tariff act. The defendant and the Secretary of Agriculture call attention to the 
following statement of the court in the latter case (p. 562 U.8.): 

“* * * Manufacture implies a change, but every change is not manufacture, 
and yet every change in an article is the result of treatment, labor, and manip- 
ulation. But something more is necessary, as set forth and illustrated in 
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Hartranft v. Wiegmann (121 U. 8S. 609). There must be transformation: a 
new and different article must emerge, ‘having a distinctive name, character, 
or use F - oo” 

The defendant and the Secretary of Agriculture particularly rely upon the 
definition of the word “manufacture” approved in the case of Fruit Growers, 
Inc. v. Brogdexr Co. (1931) (283 U. S. 1, 51 S. Ct. 328, 75 L. Ed. 801). In that 
case the court held that an orange which had become impregnated with a borax 
solution through immersion in a solution and thereby rendered resistant to blue 
mold was not a manufactured article within the meaning of the Patent Law. 
Interestingly, the Interstate Commerce Commission, in the report in a_ pro- 
ceeding entitled “Determination of Exempted Agricultural Commodities” (52 
M. ©. ©. 511) stated that the definition which was approved in the Fruit Growers 
case was the appropriate and applicable definition to be used in connection with 
the determination of whether a commodity is or is not a “manufactured prod 
uct” under the agricultural exemption. The definition referred to is as follows 
(p. 11 of 283 U. S.): 

“Manufacture, as well defined by the Century Dictionary, is ‘the production 
of articles for use from raw or prepared materials by giving to these materials 
new forms, qualities, properties, or combinations, whether by hand labor or by 
machinery. Also ‘anything made for use from raw or prepared materials.’ ” 

It is the claim of the defendant and the Secretary of Agriculture that under 
the latter definition dressed poultry is not a manufactured product. The Inter- 
state Commerce Commission making use of the same definition concluded that 
dressed poultry is a manufactured product. The Interstate Commerce Commis- 
sion presented a booklet issued by the Executive Office of the President, Bureau 
of the Budget, dated November 1945, part T, entitled “Standard Industrial 
Classification Manual.” On page 7 thereof there is included as “manufacturing” 
establishments “establishments primarily engaged in killing, dressing, packing, 
ind canning poultry, rabbits, and other small game for the trade * * *” At 
the trial the defendant presented evidence to the effect that the Department of 
Agriculture in its statistical reports and in general had classified dressed poultry 
as a nonmanufactured product When the Secretary of Agriculture later ap 
peared as amicus curiae he contended similarly. 

the definitions relied upon by the parties are broad, general definitions. The 
relating of them to a particular article, product or commodity requires still 
further defining of the words used in the definition, i. e., a defining of the 
definition. In the present case it has been a cast of “thrust and parry” (see 30 
Vanderbilt L. Rev., pp. 401-406) between the parties in the matter of relating 
definitive words to the particular commodity involved. This court is of the 
view that the tracing out of the meaning of “manufactured products” in the 
agricultural exemption by means of general definitions and the attempted 
definition of those definitions would only lead into a semantie wilderness. All 
of the parties are agreed that the words “agricultural commodities” and “manu- 
factured products thereof” used in the agricultural exemption are ambiguous 
words. They are not defined in the act. Therefore, it is necessary that resort 
be made to decisions construing the provisions of the agricultural exemption 
and to the extrinsic aids of legislative history and administrative interpreta- 
tion. (See Jones, Extrinsic Aids in the Federal Courts, 25 Iowa Law Review 
757 (1940)). It would seem desirable to first refer to decisions and matters 
connected with administrative, interpretative, and legislative history in a general 
chronological order 

While section 203 (b) (6), the particular provision being here considered, is 
generally referred to as the agricultural exemption, yet it should be noted that 
in the exemption sections of the Motor Carrier Act there are three provisions 
which are related to or have some connection with the transportation of agricul- 
tural products. Subparagrapb (9) of section 208 (b) provides for the exemp- 
tion of “* * the casual, occasional, or reciprocal transportation of passengers 
or property by motor vehicle in interstate or foreign commerce for compensa- 
tion by any person not engaged in transportation by motor vehicle as a regular 
occupation or business, * * *.” That provision was in the draft of the act 
that was first presented to Congress by Coordinator Eastman. So far as farm- 
ers were concerned, it would permit one farmer to haul an occasional load of 
farm produce for another farmer. The casual or occasional exemption, in 
practically the same form as it now exists, was included in the bill H. R. 
5262 (74th Cong., Ist sess. (1935)). In the reported hearings on that bill, en- 
titled “Hearing Before a Subcommittee of the Committee on Interstate and 








AMENDMENT TO INTERSTATE COMMERCE ACT 137 


Foreign Commerce, House of Representatives, 74th Congress, Ist session, on 
H. R. 5262, and H. R. 6016,” Coordinator Eastman stated, at page 46 thereof: 
“* * * Tt was really intended to cover the situation of the farmer more than 
anything else. The farmers operate their own trucks in many instances, and 
may occasionally do some trucking for their neighbors.” Subparagraph (4a) 
of section 208 (b) of the act exempts “motor vehicles controlled and operated 
by any farmer when used in the transportation of his agricultural commodities 
and products thereof, or in the transportation of supplies to his farm.” Sub- 
paragraph (6) of section 203 (b), the exemption here involved, originated 
in the House Committee on Interstate and Foreign Commerce after the bill 
had passed the Senate and been sent to the House. Subparagraph (4a), ex- 
empting trucks operated by farmers themselves, came in as an amendment 
from the floor of the House. In later congressional hearings relating to the act 
some witnesses made reference to this paragraph, (4a), as being the “farm 
exemption” when what was being considered by the committee at the time were 
the provisions of subparagraph (6), here involved. The salient feature of sub- 
paragraph (6) was that in contrast to subparagraph (4a), which provided 
exemption only for trucks operated by the farmers themselves, it (subparagraph 
6) provided exemption for motor vehicles operated by other than the farmers 
themselves and thus exempted trucks operated by commercial truckers, and as 
heretofore noted it is the matter of the exemption to such truckers around 
which the battle has raged and still rages. Subparagraph (6), when first 
reported out by the House Committee as an amendment, contained the words 


“unprocessed agricultural products.” Those words were later deleted and the 
following words now appearing in subparagraph (6) were inserted: “Agri- 
cultural commodities (not including manufactured products thereof).” It 


should be noted that some of the statements and discussion set forth in the 
legislative history as to the meaning and coverage of the paragraph were 
made before the change in language was made. It should also be noted that 
subparagraph (4a), which came in as an amendment from the floor of the House, 
came in after there had been considerable discussion of the committee amend 
ment which in final form is subparagraph (6) here involved. 

Bills similar to the bill which ultimately became the Motor Carrier Act of 1935 
had been introduced in the 69th Congress and each succeeding Congress up to 
1935. The act was approved August 9, 1935 (ch. 498, 49 Stat. 543). The bill 
which became the Motor Carrier Act was drafted by the late Charles F. Eastman, 
one of the country’s notable public servants and an outstanding expert in the 
field of transportation. He served as a member of the Interstate Commerce 
Commission for 25 years and also served as I’ederal Coordinator of Transporta 
tion under the Coordinator of Transportation Act (ch. 91, 48 Stat. 211). He 
was also the head of the Office of Defense Transportation, in which position he 
was serving at the time of his death. Mr. Eastman drafted the bill while 
serving as Federal Coordinator of Transportation as one of the duties of his 
office as Coordinator. Section 13 of the Emergency Railroad Transportation 
Act of 1933 made it the duty of the Coordinator, among other things, “to investi 
gate and consider means, not provided for in this title, of improving transporta 
tion conditions throughout the country.” It also made it his duty, from time 
to time, to “submit to the Commission (that is the Interstate Commerce Com 
mission) such recommendations calling for legislation to these ends as he may 
deem necessary or desirable in the public interest,” and those recommendations 
were to be transmitted to the President, and to the Congress, with the comments 
of the Commission. He transmitted it to Congress, where it was introduced by 
Senator Wheeler as 8. 1629. It was referred to the Senate Committee on Inter 
state Commerce. At 79 C. R. 5485 it was reported out of that committee accom 
panied by Senate Report 482. The report was general in character and did not 
refer to the matter of exemptions. The discussion on the tloor of the Senate 
appears commencing with page 5649 of 79 C. RR. At this time the bill contained 
the exemption for “casual or occasional or reciprocal transportation” which it 
was stated was to exempt farmers and others who occasionally hauled for hire 
(79 C. R. 5650, 5651, and 5652). The bill was passed by the Senate with this 
exemption but without a specific exemption covering farmers or farm commodities 
(79 C.R. 5737). 

It was sent to the House and referred to the Committee on Interstate and 
Foreign Commerce (79 CC. R. 5,912). It was reported out by that committee ac- 
companied by House Report 1645 (79 C. R. 11,818). That House committee 
inserted an amendment which exeuipted motor vehicles when used exclusively 
in carrying livestock or unprocessed agricultural products. There was a dis- 
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eussion on the floor of the House between Hr. Whittington and Mr. Sadowski as 


House Report 1645 did not discuss this new exemption which the committee had 
added. But the bill was discussed by various Members of the House while 
considering House Resolution 314 which was to make 8S. 1629 a special order of 
business (79 C. R. 12,196 through 12,200). The bill was debated on the floor of 
the House on July 31, 1935 (79 C. R. 12,204-12,237). The scope of the coverage 
of the agricultural exemption as it then existed was discussed. Mr. Sadowski 
stated that “unprocessed farm commodities” meant “anything that has not been 
canned or manufactured or processed” and said it included cream and milk 
(79 C. R. 12,205) At 79 C. R. 12,218, Mr. Jones stated that he expected to offer 
an amendment which would exempt ‘Motor vehicles controlled and operated by 
any farmer and used in the transportation of his agricultural commodities and 
products thereof, or in the transportation of supplies to his farms; * * *.” 
This would permit the farmer hauling his crop to market to haul his supplies 
back home. This was objected to on that ground that it was already covered 
by the then present exemption exempting casual or occasional transportation. 

At 79 C. R. 12,220, Mr. Pettengill offered the following amendment to the 
committee amendment: “* * * strike out the words ‘unprocessed agricultural 
products’ and insert in lieu thereof ‘agricultural commodities not including 
manufactured products thereof’.”. Also at 79 C. R. 12,220, Mr. Pettengill stated, 
“Mr. Chairman, we have heard a good deal of discussion this afternoon as to 
what is a processed agricultural product, whether that would include pasteur- 
ized milk or ginned cotton, It was not the intent of the committee that it should 
include those products. Therefore, to meet the views of many Members we 
thought we would strike out the word ‘unprocessed’ and make it apply only to 
manufactured products.” Mr. Whittington, at 79 C. R. 12,220, stated, ‘In other 
words, under the amendment to the committee amendment, cotton in bales and 
cottonseed transported from the ginneries to the market or to a public warehouse 
would be exempt, whereas they might not be exempt if the language remained, 
because ginning is sometimes synonymous with processing.” Mr. Pettengill, 
at 79 C. R. 12.220, stated, “That is correct.” This amendment was agreed to 
(79 C. R. 12,220). 

Mr. Bland offered an amendment as follows: “* * After the word ‘livestock,’ 
insert a comma and the following: ‘fish, including shellfish’.”. The amendment 
was adopted (79 C. R. 12,220). 

The amendment proposed by Mr. Jones, which specifically covered farmers, was 
formally offered (79 C. R. 12,220). The contention was again made that the 
matter was already covered by the casual exemption. The Jones amendment was 


” 


At 79 C. BR. 12,225 Mr. Whittington proposed an amendment which would strike 
out that language that would give the Interstate Commerce Commission dis- 
cretionary power to nullify certain exemptions of the act. This was objected 
to on the grounds that the Interstate Commerce Commission needed the dis- 
cretion relative to those exemptions in order to administer the act. Thereupon, 
at 79 C. R. 12,225, Mr. Ford asked: “Does not the gentleman think it would be 
better for the Congress to decide what should be exempted rather than to leave 
it in the hands of the Commission that might nullify the entire intentions of 
Congress?” A substitute amendment for the one offered by Mr. Whittington 
was offered Mr. Pettengill at 79 C. R. 12,226, which substitute amendment was 
agreed to. It made the exemptions relative to agricultural commodities man- 
datory. As the act now exists, all the exemptions provided for in subpara- 
graphs (1) through (7a) of section 2083 (b) are mandatory while exemptions 
provided for in subparagraphs (8) and (9) of section 203 (b) are discretionary 
with the Interstate Commerce Commission. Thus, the exemption relating to 
trucks operated by the farmers themselves is mandatory, the exemption covering 
livestock and agricultural commodities herein involved is also mandatory, while 
the exemption dealing with casual transportation is discretionary with the 
Interstate Commerce Commission. 

At 79 C. R. 12,226, Mr. Gilchrist offered an amendment which would have 
substituted the word “primarily” in place of the word “exclusively” in the 
exemption dealing with agricultural commodities. This was rejected (79 C. R. 
12,227). At 79 ©. R. 12,279, Mr. Michener made a statement about S. 1629 
prior to the final vote on it: “* * * The bill has been amended in numerous 
particulars. The farmer is especially cared for. And the bill on which we will 
vote today, in my judgment, fully protects farm trucking.” The amended bill 
passed the House (79 C. R. 12,279). The amended bill was sent to the Senate 
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(79 C. R. 12,459), where the amendments were read and discussed. At 79 C.R 
12,460, Senator Wheeler was asked to explain the amendment, whereupon he 
stated: “Mr. President, the House amended the bill in minor details, generally 
liberalizing the provisions of the measure with reference to trucks which are 
owned by farmers, and which carry farm products. The bill was also liberalized 
with reference to associations of cooperative farm organizations. It was liber- 
alized in those respects. I personally have no objection to the amendments, 
and think the bill is improved.’ The amended bill was examined and signed 
in the Senate (79 C. R. 12,617). Signed by the Speaker of the House at 79 
C. R. 12,709. Presented to the President at 79 C. R. 12,712 and approved and 
signed by the President on August 9, 1935 (79 C. R. 12,863) 

Soon after the passage of the act a contemporary writer made the following 
comment relating to the matter of the exemptions: 

“* * * The exemptions applying to vehicles of farmers and farm organiza 
tions have little effect since these vehicles would be classed as private carriers 
of property in most cases, subject only, and then conditionally, to safety of 
operations and hours of service regulations. However, the exemptions applying 
to vehicles used exclusively in transporting livestock, ‘sh, agricultural products, 
and newspapers are another matter. Their effect will be to exclude from the 
authority of the Commission, so far as business regulation is concerned, an 
extensive field of for-hire trucking within which there has been an intensive 
and rapid development. Doubtless the decision to exclude these operations can 
be attributed in part to strong opposition from farm and newspaper organiza- 
tions as well as to a belief that to leave unregulated these widespread but often 
irregular and seasonal operations would simplify the problem of administration 
of the act. Similarly, the conditional exemption accorded casual, occasional, 
or reciprocal for-hire operations was doubtless made for practical reasons, for 
such operations neither present serious problems nor are susceptible of effective 
regulation * * *” (Nelson, the Motor Carrier Act of 1935, 44 Journal of Political 
Economy 464, 479 (1936) ). 

In 1938 subsection (b) (6) was amended by the act of June 29, 1988, section 3, 
which omitted “exclusively” following “used,” and added “if such motor vehicles 
are not used in carrying any other property or passengers, for compensation” 
(ch. 811, see. 2 (8): 52 Stat. 1287). The bill number was H. R. 9739. 

Also in 1988 the three following bills were introduced at the 75th Congress, 
3d session: 8S. 3768, S. 3941, and H. R. 10508. None of these bills became law. 

S. 38768 was introduced on April 20, 1938, and was designed to amend subsec- 
tion (a) of section 208 of the Motor Carrier Act, by defining the term “agricul- 
tural commodities,” by adding the following new paragraph at the end thereof: 

“(22) The term ‘agricultural commodities’ includes, among other things, (A) 
all unmanufactured products obtained by cultivation and tillage of the soil, 
dairying, forestry, horticulture, or market gardening: (B) all unmanufactured 
products obtained as a result of raising or keeping livestock, bees, or poultry ; 
(C) fruits, vegetables, nuts, nursery products, ferns, flowers, bulbs; and (D) 
naval stores as defined in the Naval Stores Act.” 

This bill was referred to the committee and died. 

S. 3941 was introduced on April 20, 1938, to amend section 203 (b) (6) by 
offering a substitute for (6), as follows: 

“(6) Motor vehicles used in carrying property consisting of livestock, fish 
(including shellfish), or agricultural commodities (not including manufactured 
products thereof), if such motor vehicles are not used in carrying any other 
property, or passengers, for compensation.” 

This was an attempt to eliminate the exemption for any vehicle which hauled 
nonexempt commodities at any time. The bill was not enacted. 

H. R. 10508 was introduced May 3, 1938. It was identical to the bill S. 3941 
referred to above and never became law. 

On May 6, 1939, the Frank Battaglia common carrier application, No. MC—89358 
(18 M. C. C. 167), was denied by the Interstate €ommerce Commission. The 
application was originally heard by a joint board, composed of representatives 
of California, Oregon, and Washington, which recommended the action taken by 
the Commission. The applicant sought a certificate of public convenience and 
necessity to haul butter, cheese, eggs, and dressed poultry. He had previously 
been hauling fresh fruits and vegetables. In the course of the opinion the 
following statement was made: “* * * Butter, cheese, and dressed poultry are 
manufactured commodities for the transportation of which authority under the 
act is necessary * * *,” 
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On May 27, 1939, the Legislative Committee of the Interstate Commerce Com- 
mission addressed a letter to Senator Wheeler, chairman of the Senate Com- 
mittee on Interstate Commerce, in which it was proposed that section 208 (b) (6) 
be rewritten so as to restrict the scope of the provision. The letter explained 
that the provision now “applies to transportation of agricultural commodities 
for the commissionman, broker, and other distributors of farm products, both 
processed and unprocessed,” and that such a broad exemption in its judgment 
constituted an unwarranted discrimination. This proposal for section 203 
(b) (6) was as follows: 

* * Motor vehicles used in carrying property consisting of ordinary live- 
stock, fish (including shellfish), or agricultural commodities (not including 
manufactured products thereof) from the point of production to the point of 
primary market, processing, manufacture, or transshipment, if such motor 
vehicles are not used in interstate or foreign commerce in carrying any other 
property or passengers for compensation.’ 

This proposal was not adopted (Senate hearing, S. 50, p. 822). 

On January 29, 1940, the Legislative Committee of the Interstate Commerce 
Commission proposed a change in the provisions of section 208 (b) (6). The 


proposal was contained in a letter addressed to the chairmen of the House and 
Senate Committees on Interstate and Foreign Commerce (Senate hearings S. 50, 
p. S23). Those committees had under consideration S. 2000 which proposed to 


end the exemption for the transportation of the commodities referred to in section 
2038 (b) (6) at the point where those commodities first entered the channels of 
columerce. The proposal of the Interstate Commerce Commission was rejected. 
The portion of that letter bearing on this phase was as follows: 

“(b) As the exemption in paragraph (hh) is now worded, in many cases it 
does not affect transportation for the farmer but applies to transportation of 
agricultural commodities for the commission man, broker, and other distributors 
of farm products both processed and unprocessed, a discrimination in favor of one 
type of commodity which seems unwarranted. In some 21 State statutes this 
difficulty has been met by limiting the exemption to the transportation of agri- 
cultural commodities and livestock from the point of production to the primary 
market or like point. We suggest, therefore, that the paragraph be amended to 
read as follows: (h) The transportation of property consisting of ordinary live- 
stock (including poultry), whole fresh fish (including shellfish), or agricultural 
commodities (not including manufactured products thereof), in the first move- 
ment from the point of production to the point of sale by the producer, or to the 
point of manufacture or transshipment. The point of production for fish shall 
mean the wharf or other landing place at which the fisherman debarks his catch, 
and the point of production for livestock or agricultural products shall include 
the point at which they are gathered for initial shipment to the point of first 
sale, manufacture, or transshipment. The point of first sale shall not be deemed 
to include the point of production.’ 

The House committee made a report, House Report No, 2832, to accompany 
S. 2009. In that report (p. 75), dealing with section 18 (b) (3) of S. 2009, 
relating to motor vehicles operated by farmers under section 203 (b) (4a), it 
reported : 

“The conference substitute in section 18 (b) (3) amends this provision by pro 
viding that the exemption shall apply only when such motor vehicles are used 
in such transportation.” 

Also on p. 75 of the report, dealing with section 18 (b) (5) ordinary livestock, 
it reported : 

“The conference substitute amends section 203 (b) (6) of the Interstate Com- 
merce Act which provides among other things a qualified exemption from the 
provisions of part IT applicable to motor vehicles used in carrying property con- 
sisting of livestock by limiting the exemption to the Carriage of ordinary live- 
stock.” 

Senate Report No. 2016 of April 26, 1940, to accompany S. 2009 is almost 
identical in this respect to the House Report No. 2832 set out above. Congress 
rejected the first amendment referred to. It enacted the second amendment 
referred to on September 18, 1940. That amendment, which inserted the word 
“ordinary” in front of the word “livestock” in section 203 (b) (6), has been pre- 
viously discussed. 

On November 7, 1940, the Interstate Commerce Commission handed down its 
first opinion in the case involving the Monark Egg Corp., contract carrier applica- 
tion; No. M. C. 89207 division 5. Reported in 2 Federal Carrier Cases 109 and 
26 M. C. C. 615. The case had to do with the question as to whether certain 
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types of fish, and also oysters, were within the exemption. That case will be 
discussed in detail later, 

Also in 1940 the case of United States v. Chadwich (EB. D. Pa. 1940) (39 
I’, Supp. 204) was decided. While there was a question of whether poultry feed, 
sauerkraut, and peas were exempt commodities, the case was decided on the 
basis of the sufficiency of the indictment. The Court did not go into the question 
here involved. 

On September 16, 1941, the Interstate Commerce Commission decided the case 
of Lester C. Newton Extension of Operations—Frozen Food, No. M. C—743 (Sub. 
No.2) (48M. C. C. 787). The appheant songht a certificate of public convenience 
and necessity as a common carrier to transport frozen agricultural commodities 
and frozen seafoods on the east coast. The certificate was granted. The ma 
jority decided that the frozen agricultural commodities were not within the 
exempt provisions of section 203 (b) (6) and therefore a permit was necessary 
to haul them. At page 789 it was stated: “* * * It is clear that agricultural 
commodities, frozen in the manner hereinabove described, are subjected to a 
process of manufacture, and that the finished products are as distinet from 
agricultural commodities as are canned fruits and vegetables, from which both 
are manufactured. * We conclude that fresh frozen fruits and vegetables 
are ‘inanufactured products’ as that term is used in section 203 (b) (6) of the 
act, and that the transportation of such commodities is subject to the certificate 
or permit requirements of part II of the act.” The Commission did not pass on 
the question of whether frozen seafoods came within the term “fish (including 
shellfish)” as used in the exemption provision of section 203 (b) (6) 

Commissioner Lee concurred in part but thought the proposed operations fell 
within the exemption of section 208 (b) (6). Hle stated, in part, at pages 793 
and 794: 

re: * It may be that, in their frozen state, some foods will be so changed in 
character and appearance as to remove them from the description ‘agricultural 
commodities (not including manufactured products thereof). I am satisfied, 
however, that frozen fruits and vegetables which are not substantially changed 
in character or appearance and to which nothing has been added other than pos 
siblvy a preservative, are not manufactured agricultural commodities and that 
they do fall within the exemption. I have no doubt whatsoever that frozen 
seafood is included within the term ‘fish (including shellfish). ” 

Commissioner Lee differed with the majority on the question of the effect of 
hauling nonexempt commodities on the same vehicle on which exempt commod 
ities are hauled, although at a different time. The majority took the view that 
the vehicle was the test, so that the hauling of nonexempt commodities at any 
time destroyed the exemption altogether for that vehicle. Commissioner Lee 
took the view that the test was what product was being hauled at any one time, 
and what was hauled at another time was immaterial. 

In 1942 a bill. S. 975, was introduced into the 77th Congress, 2d session, on 
April 27, 1942 (SS Congressional Record 3712). In substance it would have 
amended section 208 (b) (6) to include horticultural products. That bill was 
not enacted. Later, as hereafter noted, Congress did include horticultural prod- 
ucts within the provisions of section 203 (b) (6). 

In 1942 the case of United States v. Krinvik Bros. (FE. D. Pa. 1942) (47 F. Supp. 
481). was decided. While there was a question in the case as to whether “fish 
scrap and king crab meal” were exempt agricultural commodities, the case was 
decided on the sufficiency of the information. ‘The court did not go into the 
question here involved. 

In 1943 a bill, S. 1148, was introduced in the 78th Congress. Ist session, on 
May 28 (legislative day, May 24) by Senator Lodge. The bill would have 
amended section 208 (b) (6) of the Motor Carrier Act to read as follows: “(6) 
Motor vehicles used in carrying property consisting of ordinary livestock, fish 
(including shellfish), or agricultural commodities (not including manufactured 
products thereof), by the producers of such property or by private carriers of 
property by motor vehicle, if such vehicles are not used in carrying such property 
or any other property, or passengers, for compensation ;". The bill was referred 
to the Committee on Interstate and Foreign Commerce. It never became law. 

This proposed amendment would have changed the existing language of the 
act by the insertion of the italicized words of the quotation and by the dele- 
tion of the word “motor” preceding the word “vehicles” and following the word 
“such” in that part of the quotation immediately following the first italicized 
words. 
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The effect would have been to limit the exemption to the actual producer or 
to those hauling without compensation. It would have effectively eliminated 
the exemption in favor of commercial truckers contained in subparagraph (b) 
(6) 

On October 2, 1944, the Interstate Commerce Commission handed down its 
second opinion in the Monark Egg Corp., Contract Carrier Application; No. 
M. C. 89207, Division 5, reported in 4 Federal Carriers Cases 310 and 44 M. C. C, 
15. In substance the Commission followed its former opinion. That case will 
he discussed in detail later. 

In 1948 the decision in the case of Jnterstate Commerce Commission v. Dunn 
(Sth Cir. 1948) (166 F. 2d 116) was handed down. The issue in the case was 
the proper construction of the phrase in section 208 (b) (6) of the Motor Car 
rier Act “ if such motor vehicles are not used in carrying any other prop- 
erty, or passengers, for compensation.’ The defendant was engaged in the 
interstate hauling of baled cotton, an admittedly exempt commodity, part of 
the time and nonexempt commodities at other times. The court held the exemp 
tion applied while hauling the exempt commodities regardless of what was hauled 
at other times. This, in effect, established that the commodity being hauled, 
and not the vehicle used, is the test of the exemption. In that case the Secre 
tary of Agriculture appeared as amicus curiae and opposed the contentions of 
the Interstate Commerce Commission. In that case the court discussed the 
matter of administrative interpretation of the portion of the section involved. 
In connection with that matter, a decision of the Interstate Commerce Com- 
mission had been cited The court at page 117 stated: “We are referred to only 
one decision * This decision does not show a settled construction by the 
Commission entitled to great weight Kven if there be such, we may not follow 
t if clearly wrong.” Commenting on the Interstate Commerce Commission's 
interpretation of the exemption contained in 208 (b) (6), the court stated 
at page 118 

“* * * This construction also makes war on the very interstate transportation 
vhich the exemption was plainly intended to foster and encourage. It is its 
purpose to free the transportation interstate of the favored commodities, par- 
ticularly agricultural products, from the general regulation of interstate com 
ierce by the Commission except as to fitness of drivers and trucks. <A like favor 
has been shown to agricultural commodities in numerous other acts of the period. 
To get a certificate or permit from the Commission involves much delay, incon- 
venience and expense, and often disappointment. Relief from this is offered in 
order to aid the prompt and free transportation of the named commodities, which 
transportation is usually seasonal and intermittent, but often urgent because it 
is of perishables, as fruits, vegetables and fish * = 

The case of Interstate Commerce Commission y. Love (FE. T). La. 1948) (77 F. 
Supp. 63), afirmed memorandum opinion (5th Cir. 1949) (172 F. 2d 224), was 
also decided in 1948. The issue was whether headless shrimp were within the 
scope of the exemption contained in section 208 (b) (6) of the Motor Carrier 
Act. The Interstate Commerce Commission claimed they were not. The court 
held that they were. In discussing the Interstate Commerce Commission inter- 
pretation of the exemption in question, the court stated at p. 67 (F. Supp.) of 
the opinion : 

“* * * Tf the Commission's holdings were followed, they would nullify the 
exemption accorded motor vehicles transporting shrimp, by virtue of the shrimp 
being beheaded, because no shrimp are transported to the market which are not 
beheaded. In this way. and through such an interpretation, the Commission has 
given no effect whatever to the exemption provided in the statute for fish, insofar 
as it affects the transportation of shrimp.” 

On the question of the weight to be given to the Commission's interpretation 
of the statute, the Court stated commencing at page 67 (F. Supp.) of the opinion: 

“The court concludes that the Commission’s construction of the statute is 
clearly erroneous and that a different construction is plainly required by the 
words of the act. Consequently the rule that the contemporaneous construction 
of a statute by those charged with its execution is entitled to great weight and 
should not be lightly overturned, does not apply.” 

Following the decision in the Love case, supra, the Monark Egg case was 
reopened for oral argument on the question of what fish and associated products 
would be within the exemption of section 208 (b) (6) in light of the Love deci- 
sion. This proceeding was application number MC—89207. The opinion therein 
was rendered on September 23, 1949, and was reported in 49 M. C. C. 698. This 
is known as the third Monark Egg case. In substance, in that opinion the Inter- 








AMENDMENT TO INTERSTATE COMMERCE ACT 143 


state Commerce Commission reversed its first and second opinions. That case 
will be discussed in detail later. 

On March 30, 1950, bil number H. R. 7547 was introduced in the 81st Congress, 
2d session, by Mr: Kilday. It proposed that section 208 (b) (6) of the Motor 
Carrier Act be amended to read as follows: 

(6) Motor vehicles used in carrying property consisting of ordinary live- 
stock, live poultry, and other agricultural commodities (not including the prod- 
ucts of slaughter, nor preserved, frozen, or unmanufactured products), and fish 
(including shellfish but not including preserved, frozen, processed, or manufac- 
tured products), if such motor vehicles are not used in carrying any other prop- 
erty, or passengers, for compensation; or.” 

This bill was referred to the House Committee on Interstate and Foreign Com- 
merce but was never reported out of committee. It would have severely limited 
the exemption by excluding all commodities that were slaughtered, frozen, pre- 
served, or processed. 

The case of Interstate Commerce Commission v. Weldon (D. C. Tenn. 1950) 
(90 F. Supp. 873) was decided in 1950. The issue was whether raw shelled 
peanuts were an agricultural commodity within the scope of section 208 (b) (6) 
of the Motor Carrier Act. The court held that they were not within the exemp- 
tion. The holding was based on the first and second Monark Egg cases, supra, 
and special emphasis was placed on the channel of commerce theory as advanced 
in the first and second Monark Egg cases, i. e., as Soon as a product gets into the 
regular channels of commerce it is outside the exemption. The court took the 
view that the exemption was to be strictly construed to effect a liberal construc- 
tion of the main act. ©n the question of the weight to be given the administra- 
tive interpretation of the act, the court stated at p. S77: 

“The contemporaneous constructions placed upon the provisions of the Inter 
state Commerce Act-by the Commission which possesses special competence in 
this field, are entitled to great weight and respect and will not be overturned 
unless they are arbitrary or plainly erroneous.” 

The case was atflirmed upon the grounds and for the reasons set forth in the 
memorandum opinion of the District Court. Weldon vy. Interstate Commerce 
Commission (6th Cir. 1951) (188 F. 2d 367). 

The case of Interstate Commerce Commission v. Service Trucking Co. (D.C 
Pa. 1950) (91 F. Supp. 533) was decided in 1950. The question was very 
similar to that raised in the case of Interstate Commerce Commission vy. Dunn, 
supra. The court held that an interstate trucker was exempt while hauling 
eggs one Way, eggs clearly being an exempt commodity, even though he hauled 
nonexempt commodities on the return load. The court stated, p. 534, "°* * * I 
am satisfied that the exemption applies unless the carrier who transports exempt 
commodities also transports nonexempt products at the same time in the same 
vehicle.” The commodity that was being hauled on the return load was dressed 
poultry but the court did not decide whether it was an exempt commodity 

The court discussed several rules of statutory construction. At p. 535 of 91 
F. Supp. it stated: 

“* * * Whatever the exact import of the Commission’s rulings, implied 
adoption of judicial construction upon the reenactment of a statute is but 
one factor in the total effort to give fair meaning to stautory language. Fed 
eral Communications Commission vy. Columbia Broadcasting System (311 U.S 
132, 61 S. Ct. 152, S82 L. Ed. 87), and, of course, the same is true of reenactment 
after administrative construction.” 

At page 535 of 91 Federal Supplement the court also stated: 

“The court in the Dunn case was undoubtedly aware of the rule for strict 
construction of exemptions and reached its conclusions nevertheless. The rule 
will not be applied to the extent of requiring an interpretation contrary to what 
appears to be the intent of the law.” 

The court discussed the weight to be accorded administrative rulings at page 
535 of 91 Federal Supplement : 

“The Commission relies primarily upon a course of administrative rulings in 
which the Commission required carriers, in the same situation as this defendant, 
to get operating authority. I recognize the rule of statutory interpretation 
which accords great weight to the rulings of regulatory bodies, but it seems to me 
that where the question is one not wholly dependent upon matters within the 
expert, technical or statistical field in which the regulatory body is preeminently 
qualified to judge, but which primarily involves jurisdiction, the force of the 
administrative rulings is less than it would otherwise be. The same argument 
was considered by the court in the Dunn case, which was decided February 5, 
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The effect would have been to limit the exemption to the actual producer or 
to those hanling without compensation. It would have effectively eliminated 
the,exeniption in favor of Commercial truckers contained in subparagraph (b) 
6) 

On October 2, 1944, the Interstate Commerce Commission handed down its 
second opinion in the Monark Egg Corp., Contract Carrier Application; No. 
M. C. 89207, Division 5, reported in 4 Federal Carriers Cases 310 and 44 M. C, C, 
15. In substance the Commission followed its former opinion. That case will 
he discussed in detail later. 

In 1948 the decision in the case of Interstate Commerce Commission v. Dunn 
oth Cir. 1948) (166 F. 2d 116) was handed down The issue in the cuse was 
the proper construction of the phrase in section 205 (b) (6) of the Motor Car 
rier Act ‘ if such motor vehicles are not used in carrying any other prop 
erty, or passengers, for compensation.” The defendant was engaged in the 
nterstate hauling of baled cotton, an admittedly exempt commodity, part of 
the time and nonexempt commodities at other times. The court held the exemp- 
tion applied while hauling the exempt commodities regardless of What was hauled 
at other times. This, in effect, established that the commodity being hauled, 
ind not the vehicle used, is the test of the exemption In that case the Secre 





tary of Agriculture appeared as amicus curiae and opposed the contentions of 
the Interstate Commerce Commission. In that case the court discussed the 
matter of administrative interpretation of the portion of the section involved 
In connection with that matter, a decision of the Interstate Commerce Com- 


mission had been cited. The court at page 117 stated: “We are referred to only 
one decision This decision does not show a settled construction by the 
Commission entitled to great weight Iiven if there be such, we may not follow 

if clearly wrong.” Commenting on the Interstate Commerce Commission’s 


interpretation of the exemption contained in 208 (b) (6), the court stated 
at page 11S 

*e * This construction also makes war on the very interstate transportation 
which the exemption was plainly intended to foster and encourage. It is its 
purpose to free the transportation interstate of the favored commodities, par- 
ticularly agricultural products, from the general regulation of interstate com 
merce by the Commission except as to fitness of drivers and trucks. <A like favor 
has been shown to agricultural commodities in numerous other acts of the period. 
To get a certificate or permit from the Commission involves much delay, incon- 
venience and expense, and often disappointment. Relief from this is offered in 
order to aid the prompt and free transportation of the named commodities, which 
transportation is usually seasonal and intermittent, but often urgent because it 
is of perishables, as fruits, vegetables and fish * 

The case of Interstate Commerce Commission vy. Love (FE. 1). La. 1948) (77 F. 
Supp. 63), affirmed memorandum opinion (5th Cir, 1949) (172 F. 2d 224), was 
also decided in 1948. The issue was whether headless shrimp were within the 
scope of the exemption contained in section 208 (b) (6) of the Motor Carrier 
Act. The Interstate Commerce Commission claimed they were not. The court 
held that they were In discussing the Interstate Commerce Commission inter- 
pretation of the exemption in question, the court stated at p. 67 (F. Supp.) of 
the opinion: 

“* * * Tf the Commission’s holdings were followed, they would nullify the 
exemption accorded motor vehicles transporting shrimp, by virtue of the shrimp 
being beheaded, because no shrimp are transported to the market which are not 
beheaded. In this way. and through such an interpretation, the Commission has 
given no effect whatever to the exemption provided in the statute for fish, insofar 
as it affects the transportation of shrimp.” 

On the question of the weight to be given to the Commission’s interpretation 
of the statute, the Court stated commencing at page 67 (F. Supp.) of the opinion: 

“The court concludes that the Commission’s construction of the statute is 
clearly erroneous and that a different construction is plainly required by the 
words of the act. Consequently the rule that the contemporaneous construction 
of a statute by those charged with its execution is entitled to great weight and 
should not be lightly overturned, does not apply.” 

following the decision in the Love case, supra, the Monark Egg case was 
reopened for oral argument on the question of what fish and associated products 
would be within the exemption of section 203 (b) (6) in light of the Love deci- 
sion. This proceeding was application number MC-—89207. The opinion therein 
was rendered on September 23, 1949, and was reported in 49 M. C. C, 693. This 
is known as the third Monark Egg case. In substance, in that opinion the Inter- 
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state Commerce Commission reversed its first and second opinions That case 
will be discussed in detail later. 

On March 80, 1950, bill number H. R. 7547 was introduced in the 8ist Congress, 
2d session, by Mr. Kilday. It proposed that section 208 (b) (6) of the Motor 
Carrier Act be amended to read as follows: 

‘(6) Motor vehicles used in carrying property consisting of ordinary live- 
stock, live poultry, and other agricultural commodities (not including the prod 
ucts of slaughter, nor preserved, frozen, or unmanufactured products), and fish 
(including shellfish but not including preserved, frozen, processed, or manufac 
tured products), if such motor vehicles are not used in carrying any other prop 
erty, or passengers, for compensation ; or.” 

This bill was referred to the House Committee on Interstate and Foreign Com 
merce but was never reported out of committee It would have severely limited 
the exemption by excluding all commodities that were slaughtered, frozen, pre- 
served, or processed. 

The case of Interstate Commerce Commission \ Weldon (D. C. Tenn. 1950) 
(90 F. Supp. 8738) was decided in 1950. The issue was whether raw shelled 
peanuts were an agricultural commodity within the scope of section 208 (b) (6) 
of the Motor Carrier Act. The court held that they were not within the exemp 
tion. The holding was based on the first and second Monark Egg Cases, sup! 
and special emphasis was placed on the channel of commerce theory as advanced 
in the first and second Monark Egg cases, i. e., as SOon as a product gets into the 
regular channels of commerce it is outside the exemption The court took the 
view that the exemption was to be strictly construed to effect a liberal construc 
tion of the main act On the question of the weight to be given the administra 
tive interpretation of the act, the court stated at p. 877: 

“The contemporaneous constructions placed upon the provisions of the Inter 


state Commerce Act by the Commission which possesses special competence in 
this field, are entitled to great weight and respect and will not be overturned 
unless they are arbitrary or plainly erroneous.” 

The case was afiirmed upon the grounds and for the reasons set forth in the 
memorandum opinion of the District Court Weldon vy. Interstate Commerce 
Conunission (6th Cir. 1951) (188 F. 2d 367) 

The case of Interstate Commerce Commission v. Service Trueking Co. (D. ¢ 
Pa. 1950) (91 F. Supp. 5383) was decided in 1950. The question was very 
similar to that raised in the case of Jnfterstate Commerce Commission v. Dunn, 
supra, The court held that an interstate trucker was exempt while hauling 
eggs one Way, eggs clearly being an exempt commodity. even though he hauled 
nonexemipt conunodities on the return load. The court stated, p. 534, °* 7 I 
am satisfied that the exemption applies unless the carrier who transports exempt 
commodities also transports nonexempt products at the same time in the same 
vehicle.” The commodity that was being hauled on the return load was dressed 
poultry but the court did not decide whether it was an exempt commodity 

The court discussed several rules of statutory construction. At p. 535 of 91 
F. Supp. it stated: 

“* * * Whatever the exact import of the Commission’s rulings, implied 
adoption of judicial construction upon the reenactment of a statute is but 
one factor in the total effort to give fair meaning to stautory language. Fed 
eral Communications Commission vy. Columbia Broadcasting System (311 U.S 
132, 61 S. Ct. 152, S2 L. Ed. 87), and, of course, the same is true of reenactment 
after administrative construction.” 

At page 535 of 91 Federal Supplement the court also stated: 

“The court in the Dunn case was undoubtedly aware of the rule for strict 
construction of exemptions and reached its conclusions nevertheless. The rule 
will not be applied to the extent of requiring an interpretation contrary to what 
appears to be the intent of the law 

The court discussed the weight to be accorded administrative rulings at page 
535 of 91 Federal Supplement : 

“The Commission relies primarily upon a course of administrative rulings in 
which the Commission required carriers, in the same situation as this defendant 
to get operating authority. I recognize the rule of statutory interpretation 
which accords great weight to the rulings of regulatory bodies, but it seems to me 
that where the question is one not wholly dependent upon matters within the 
expert, technical or statistical field in which the regulatory body is preeminently 
qualified to judge, but which primarily involves jurisdiction, the force of the 
administrative rulings is less than it would otherwise be. The same argument 
was considered by the court in the Dunn case, which was decided February 5, 
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14S. The court doubted that there was such a settled construction by the Com 


mission as would be entitled to great weight but went on to say ‘Even if there 
he such, we may not follow it if clearly wrong.’ 

he ecis was affirmed on appea Interstate Commerce Commission v 
Ny ¢ Trucking Co, ( (3d Cir. 1951) 186 F. 2d 400) The opinion on appeal was 
e! imilar to that in the trial court At page 402 of 186 FF. 2d the Court 
tated We think the Commission decisions interpreting 205 (b) (6) of the 
wt are clearly wron It cited with approval the statement from Jnterstaie 


Commerce Commission Vv. Dunn, supra, which was critical of the Interstate Com 
ree Commission’s interpretation of the exemption contained in section 208 
6) of the act \t page 402 the court stated in regard to the interpretation 


aimed by the appellant Interstate Commerce Conimission 


We agree, however, that the interpretation sought by appellant * . is 

unreasonable and so crippling to the free interstate carriage of the 
privileged commodities, and even contrary to the general policy of the legis 
lation, that it cannot be the true legislative intent.’ ” 

As a proper construction of the exemption contained in section 203 (b) (6) 
of the act, the court stated (p. 402) it agreed with that placed on it by Com 
nission Lee in his dissenting opinion in the second Monark Egg case, supra 

On Api 13th, 1951, the Interstate Commerce Commission handed down its 
finding No, MC—C-068, Determination of Exempted Agricultural Commodi 
es and i part of the same repo No. MC-—-107669, Norman EK. Harwood Con 
tract Ca er Applicatiol fhe entire report is cited as 52 M. C. C. 511 The 

cand purpose of this report can be gathered from a statement made on pages 
Zand s of the report 


The tithe proceeding is an investigation instituted on our own motion into 





nd cones ing the meaning of the term ‘agricultural commodities (not including 
inufactured products thereof)” as used in section 208 (b) (6) of the Interstate 
Commerce Act Upon consideration of petitions filed by the Secretary of Agri 
e, and jointly by the Atlantic Commission Co., Inc., and others by a con 
irr orde reopened No. MC-107669, Harwood Contract Carrier Applica 
on, 47 M. C. ¢ 7, hereinafter called the Harwood case, for further hearing on 
consolidated record with the investigation proceeding. 
Representatives of the United States Department of Agriculture and a large 
number of States, agricultural marketing associations, farmer organizations, 
ippers, growers, and other interested parties appeared and submitted evidence 
\ number of rail and motor carriers also appeared but only one presented any 


flirmative evidence Neither the applicant in the Harwood case nor anyone 
n his behalf appeared at the further hearing in that proceeding.” 

In this proceeding it was decided that the Harwood application be denied 
for a failure to establish that he was willing and able to conduct the proposed 
operation. With reference to the Harwood case the Interstate Commerce Com 
mission stated at page 69 of its report: 

There remains for consideration, the application in No. MC—107669 (the 
Harwood case) \s stated in the prior report in that proceeding, the need there 
found to be existing for Harwood’s proposed service was for the transportation 
of fresh fruits and vegetables and processed fresh vegetables (including those 
chopped up), from and to described points and areas. In view of our conclusions 
herein that chopped-up vegetables de not come within the partial exemption, 
a permit is required at least with respect to that portion of the operation 





proposed As previously stated, however, neither applicant nor anyone in his 
behalf appeared at the further hearing in the Harwood proceeding In the 
circumstances, it appears that applicant, Norman E. Harwood, is no longer 
interested in his application Accordingly, we shall deny the application.” 


Phe findings of the Interstate Commerce Commission pertinent to the question 
here involved were as follows 

“In No, MC—C—968, we find that the term ‘agricultural commodities (not in 
luding manufactured products thereof)’ as used in section 208 (b) (6) of the 





Interstate Commerce Act means: Products raised or produced on farms by tillage 
and cultivation of the soil (such as vegetables, fruits, and nuts) ; forest products; 
live poultry and bees; and commodities produced by ordinary livesteck, live 
poultry, and bees (such as milk, wool, eggs, and honey), but not including any 
such products or commodities which, as a result of some treatment, have heen 
so changed as to possess new forms, qualities, or properties, or result in com 
binations 

We find that the term ‘agricultural commodities (not including manufae- 
tured products thereof)’ as used in section 208 (b) (6) ineludes: (1) Fruits, 
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berries, and vegetables which remain in their natural state, including those 
packaged in bags or other containers, but excluding those placed in hermetically 
sealed containers, those frozen 01 quic k frozen and those shelled sliced, 


shredded, or chopped up; (2) fruits, berries, and vegetables dried naturally or 
artificially; (8) seeds, including inoculated seeds but not seeds prepared for 
condiment use or those which have been deawned, searified, or otherwise treated 
for seeding purposes; (4) forage, hay, straw, corn and sorghum fodder, cord cobs, 
and stover; (5) (a) hops and castor beans, and (b) leaf tobacco, but excluding 
redried tobacco leaf; (6) raw peanuts, and other nuts, unshelled; (7) whole 
grains, namely, wheat, rye, corn, rice, oats, barley and sorghum grain, not in 
cluding dehulled rice and oats, or pearled barle (S) (a) eotton in bales or 
in the seed, (b) cottonseed and flaxseed, and (c¢) ramie fiber, flax fiber, and 
hemp fiber; (9) live poultry, namely chickens, turkeys, ducks, geese, and guineas ; 
(10) milk, cream, and skim milk, including that which has been pasteurized, 
standardized milk, homogenized milk and cream, vitamin D milk, and vitamin D 
skim milk; (11) wool and mohair, excluding cleaned and scoured wool snd 





mohair; (12) eggs, including oiled eges, but excluding: whole or shelled eggs, 
frozen or dried eggs, frozen or dried egg yolks, and frozen or dried albumin 





have been felled and those trimmed, cut to length, peeled 


or split, but not further processed, and (b) crude resin, maple sap, bark, leaves, 


(13) (a) trees which 
Spanish moss, and greenery; (14) sugarcane, sugar beets, honey in the comb, 
and strained honey 

“In No. MC—-107669, on further hearing, we find that applicant has failed te 
establish that he is willing and able to conduct the proposed operation; and 
that the application should be denied 

“There are differences of opinion among the members of the Commission 
with respect to whether certain of the commodities named in the findings in 
the title proceedings are agricultural commodities within the meaning of section 
2083 (b) (6) of the act, but to the extent that the commodities named therein 
are found to fall within the exemption the finding with respect to each commodity 
or group of commodities has the approval of a majority of the Commission 
although not the same majority in all instances 

“An appropriate order will be entered discontinuing the proceeding No. MC 
C—968, and denying the application in No. MC—107669 

Commissioner Lee concurred in part but was of the view the majority report 
construed the agricultural exemption too narrowly He stated at page 75 of 
the report: 

“It is my considered opinion that the following are agricultural commodities 
and as such fall within the partial exemption provided in section 208 (b) (6) 

“Fruits, berries, and vegetables which have been shelled, sliced, shredded, 
chopped up, or frozen or quick frozen, with the possible exception of those 
which in their frozen state are substantially changed in character and 
appearance 








‘Seeds which have been deawned, scarified, or otherwise treated for seeding 
purposes 

“Redried tobaceo leaf 

“Shelled raw peanuts and other shelled raw nuts 

“Dressed and cut-up chickens, turkevs, ducks, geese, and guineas 

“Cleaned and scoured wool and mohair 

“Shelled and frozen eggs.” 

Commissioner Patterson concurred in this result 

Commissioner Rogers dissented on the theory that the majority opinion’s 


view of the exemption was too broad and that it should be limited to the farmer 
alone and then to the point where the commodity first enters the regular channel 
of commerce. Commissioner Cross concurred in this dissent Commissioner 
Johnson also dissented. Commissioners Mitchell and Knudson took no part in 
these proceedings. 

An examiner of the Interstate Commerce Commission had heard the evidence 
and had made his findings as to what commodities were exempt under the act 
As to the findings of that examiner in regard to the poultry and livestock groups, 
it was stated at page 52 of the report: 

“The examiner concluded that the following are unmanufactured agricultural 
commodities: (1) Chickens, turkeys, ducks, geese, and squab, alive of killed, 
picked, drawn, cut-up, frozen or unfrozen; (2) feathers, hackles, quills, and 
down from ducks and geese; and (3) eggs, including whole eggs and oiled 
eggs, but excluding frozen or dried eggs, and frozen or dried egg yolks and 
albumin.” 
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Without any further evidence having been introduced the majority of the 

Commission rejected this finding as follows 

But slaughtered animals are not embraced in the definition of ordinary 
livestock and we are impelled to conclude that the products thereof, such as 
fresh meat and meat products, do not fall within the description ‘agricultu | 
commodities’ as used in section 208 (b) (6). It logically follows that neither 
killed poultry nor any products thereof come within the term under considera- 
tion. We conclude that poultry other than that alive is not an agricultural 
commodity within the meaning of section 203 (b) (6). Further, we are of the 
opinion that birds of the air such as doves and pigeons are not agricultural 
commodities.” 

rhe majority opinion therein discussed, on pages 18, 19, and 20 of the report, 
the applicability of the channel of commerce theory, and in connection therewith 
the breadth of the exemption contained in section 203 (b) (6). The discussion 
is as follows: 

‘The partial exemption contained in section 208 (b) (6) is directed to the 
motor vehicles, not to the transportation of ‘agricultural commodities (not includ- 
ing manufactured products thereof).’ There is no limitation as to the points 
from and to which the motor vehicles may be operated. Although the object of 
the partial exemption as originally framed was to aid the farmer in marketing 
his products, the substitution of the present language for the words ‘unprocessed 
agricultural products’ clearly resulted in a broadening of the exemption. That 
this is so Was made plain by the chairman of the subcommittee sponsoring the 
amendment when he stated that pasteurized milk and ginned cotton were 
intended to come within the partial exemption. He also indicated that cotton- 
seed would fall within the exemption. It must be assumed that Congress was 
familiar with the practices obtaining in the industry incidental to the marketing 
of these and other agricultural commodities. As hereinafter shown, the uncon 
tradicted evidence in this respect is that the pasteurization, among other process- 
ing, and bottling of milk for sale to consumers, is customarilly [sic] done at 
dairies in the larger cities throughout the country, and that the bulk of cotton 


seed is sold by the farmer to the ginners. In the light of these practices and the 
clear intent of Congress that pasteurized milk was to be included in the partial 
exemption, irrespective of the fact that the milk was processed after entering 


the ordinary channels of commerce, or that the cottonseed was sold to the ginner, 
it is difficult to conclude that Congress intended that other agricultural commodi- 
ties, processed (but not manufactured) or packaged for consumer use, regardless 
of ownership, should be treated differently. Moreover, to hold that the place 
at which the commodities are predominantly processed or packaged is controlling 
of the applicability of the partial exemption would, in many instances, prevent 
the movement by exempt vehicle of items processed or packaged by farmers 
themselves, a result obviously not intended by Congress. 

“Certain of the exceptants contend that by amending the original phraseology 
of the partial exemption, Congress intended to broaden the exemption only to 
the extent of including therein pasteurized milk, ginned cotton, and cottonseed. 
If such a result had been intended Congress could simply have added the three 
named commodities after the words ‘unprocessed agricultural products.’ We 
think the commodities mentioned were intended to be illustrative of the types of 
processing permissible under the partial exemption as now phrased. 

“It is significant that in other subparagraphs of section 2083 (b), Congress 
specifically limited the operations of exempt motor vehicles. For example, 
section 203 (b) (1) applies to ‘motor vehicles employed solely in transporting 
school children and teachers to or from school;’ section 203 (b) (3) relates to 
‘motor vehicles owned or operated by or on behalf of hotels and used exclusively 
for the transportation of hotel patrons between hotels and local railroad or other 
common carrier stations,’ section 203 (b) (4a) applies to ‘motor vehicles con- 
trolled and operated by any farmer when used in the transportation of his 
agricultural commodities * * *;’ and section 203 (b) (5) concerns ‘motor 
vehicles controlled and operated by a cooperative association * * *.’ In light of 
the foregoing limitations imposed upon the operations of the particular exempt 
motor vehicles, and the failure of Congress similarly to limit exempt motor 
vehicles carrying ‘agricultural commodities (not including manufactured products 
thereof), the argument advanced by exceptants that the partial exemption of 
section 203 (b) (6) applies only to exempt motor vehicles carrying unmanufac- 
tured agricultural commodities from the farm to the point where they enter 
the ordinary channels of commerce is without merit. 
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“Certain of the certificated motor carriers, exceptanuts herein, transport under 
appropriate authority such commodities as shelled raw peanuts and dressed 
poultry, heretofore found by division 5 to be without the partial exemption. They 
fear that a reversal of these prior decisions would result in irreparable damage 
to them through the loss of a considerable portion of their traffic to operators 
of exempt motor vehicles, and contend that by its failure to amend section 203 
(b) (6), at least since the issuance of the second report in the Monark Egg case, 
Congress by implication must be considered to have acquiesced in the interpreta- 
tion placed thereon by division 5. In the Love case, a similar contention made 
by us in respect of the interpretation by division 5 of the term ‘fish (including 
shell fish)’ as used in section 203 (b) (6), was rejected by the court. We are 
here concerned only with the meaning of the words ‘agricultural commodities 
(not including manufactured products thereof)’ as used in section 203 (b) (6). 
Inconvenience or hardships, if any, that result from following a proper interpre 
tation of the statute can be relieved only by Congress. We conclude that the 
‘channel of commerce’ principle is net appropriate for use in determining the 
applicability of the partial exemption.” 

Also on April 13, 1951, the fourth opinion in the Monark Egg case was handed 
down. Monark Egg Corp. Contract Carrier Application No. M. C.—sS9207, 52 
M. C. C. 576. The Interstate Commerce Commission affirmed its holding in its 
third opinion. ‘That case will be discussed in detail later. 

On April 8, 1952, the case of Interstate Commerce Commission vy. Yeary Trans 
fer Co., Inc. (D.C. Ky. 1952) (104 F. Supp. 245) was decided. The Secretary of 
Agriculture appeared in that case as amicus curiae. The court in that case 
held redried tobacco was an agricultural commodity within the exemption con 
tained in section 2083 (b) (6). This holding was affirmed without opinion (6th 
Cir. 1958) (202 F.2d 151). The particular commodity, redried leaf tobacco, had 
been found to be an exempt agricultural commodity by the examiner in the 
determination proceeding but his finding had been reversed by the Interstate 
Commerce Commission and the majority of that Commission held it to be a 
manufactured article. The court reached the same result as the examiner and 
disagreed with the Interstate Commerce Commission holding in the determina 
tion case on the status of redried tobacco. No direct reference to the determina 
tion proceeding was made. 

Several rules of statutory construction were discussed by the court at page 
247 of 104 F. Supp. as follows: 

“The rule of strict construction of exemptions upon which plaintiff relies 
should not be applied to the extent of requiring a result contrary to the clear 
intent of the law. Neither should the rule attributing great weight to contem 
poraneous administrative rulings be applied to require the court to follow such 
rulings when they are found to be clearly wrong.” 

The contention was apparently made in this case that the defendant's defense 
that redried tobacco came within the agricultural exemption was a collateral 
attack upon an order of the Interstate Commerce Commission, In that regard 
the court stated on page 247 of 104 F. Supp.: 

“The facts set out in paragraphs 7 and 8 of the stipulation and the exhibits 
attached thereto are insufficient to render the defense herein asserted by the 
defendant a collateral attack upon an order of the Commission or to preclude 
assertion of such defense in this action.” 

On June 3, 1952, the Motor Carrier Act, sections 208 (b) (4a) and (6) were 
amended by passage of the bill S. 2357 which inserted the words “including hor 
ticultural” after the word “agricultural” in each of said sections. The bill, 
S. 2357, as originally introduced, as well as several amendments in the nature 
of substitutes, would have limited the scope of the exemptions provided by sub 
paragraph (6) here involved. Senate Report No. 1615 of May 29, 1952, S2d Con 
gress, 2d session, which accompanied 8. 2357, makes that clear. At page 2 of 
said report it is stated: 

“As originally introduced, S. 2357 would have restricted the use of the agri 
cultural exemption to motor vehicles controlled or operated by the farmer. 

“As amended, the bill leaves untouched the present language of sections 203 (b) 
(4a) and 208 (b) (6) of the Interstate Commerce Act except to make it clear 
that the term ‘agricultural commodities’ includes ‘horticultural commodities’ 
such as nursery stock, flowers, and bulbs.” 

S. 2557 was originally introduced by Senator Johnson of Colorado (by request ) 
on January 10, 1952. As introduced, it was proposed that 203 (b) (4a) be 
changed to read as follows: 
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‘(4a) Motor vehicles controlled and operated by any farmer (i) transporting 


Su] es to his farm, or (ii) transporting ordinary livestock as defined in section 

1) of this act. or agricultural commodities (not it cluding livestock or com 

modities which have been processed to a greater extent than is « ustomarily done 

l farmers) prior to their marketing by the farmers raising or producing such 
} 


vestock or commodities, if such motor vehicles are not used at the same time er 


the return trip or customarily in any other kind of transportation for coro 


Mer il nor 
Section BUS (bh) (6) would have been changed to read as follows 
6) Motor vehicles transporting unprocessed fish (including shell fish) to 
ket for the fisherman catching such fish, if such mote vehicles are not used 
the same time or the return trip or customarily in any other kind of transpot 
ition fe ompensation : or” 
One “amendment.” in the nature of a ibstitnte for S. 2B57, propesed that 
3 (hb) (6) be changed to read as follows 
(6) the transportation of property consisting of ordinary livestock (includ 
poultry whole fresh fish (ineluding shell fish), or agrienitural commodi 
‘ net cluding manufactured products thereof), in the first movement from 


the point of production to the point of sale by the producer, or to the point 
of manufacture or transshipment: the point of production for fish shall mean 


the } ‘ other landing place at which the fisherman debarks his catch, 
the point of production for livestock or agricultural products shall inelude the 
rh t at which they are gathered for initial shipment to the point of first sale, 
manufacture, or transshipment, and the point of first sale shall not be deemed 
to inelude the point of production: or” 
Another proposed amendment in the nature of a substitute for S. 28357 would 
nave hanged BOS (ly) (4a) to rend as follows: 
fn) the transportation by motor vehricle for compensation, from farnu 
rket r to the point of first off-the-farm processing, or to storage, of 
ordinary vestock, nursery stock, or other agricultural commodities (not in 
ding manufactured products therof) ; or” 
It would 1 e also change 208 (b) (6) to read as follows: 
(6G) ft] transportation by motor vehicle for compensation, from wharves 
or other inding places at which fishmermen debark their catch, to market 


or to the first point of processing. or to storage, of fish (not including manu 


ured products thereof): or” 


In connection with this same 1952 legislation, extensive hearings were held 


hefore a Senate subcommittee Mr. Idol, general counsel of the Americar 

Trucking Associations, Ime made the following statement in respect to S. 2357 
riginally t lneed while testifving before the said subcommittee 

[ think our principal point on this particular language used in the bill before 

s that if eliminates completely any exemption with respect to any transporta 

performed by a farmer You would have no exemption whatever, 

even in the are between point of production and the initial market, which 


it would seem to me is impracticable in many cases and very expensive with 
resnect to enforcement 

Page 374, Hearings Before the Committee on Interstate and Foreign Com- 

United States Senate, 82d Congress, 2d session (1952) After the passage 

f the 1952 amendment, which inserted the words “including horticultural,” 

the case of Florida Gladiolus Growers Ass'n vy. U. 8S. (S. D. Fla. 1952) 106 F 


Supp. 525 was decided That court held eut gladiolus and gladiolus bulbs were 
agricultural commodities within the exemption of section 2083 (b) (6). The 
court stated that the 1952 amendment merely declared the prior law At page 
526 it stated 


Although the institution of this suit antedated the passage of the statute 
ove mentioned, the statute is merely declaratory of the general law as it 
brought The courts have long defined the term ‘agri- 
cultural’ to inelude horticulture, which embraces, amongst other things, the 


raising and culture of nursery stock 


existed when suit was 





The court discussed the decision in the 1951 Interstate Commerce Commis 

on determination hearing, supra, which had held nursery stock, flowers, 
and bulbs were not within the exemption of section 208 (b) (6) and rejected 
that conclusion 

On January 12,,1953, the United States Supreme Court handed down its 
decision in the case of American Truckers’ Associations, Inc. v. United States 
(73 Sup. Ct. 307, 344 U. S. 298), heretofore referred to, in which the rules 
of the Interstate Commerce Commission relating to leasing and exchange of 
equipment were held valid 
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On March Br, 1953, the Interstate Commerce Commission decided the case 
of In re William Blaue, heretofore referred to, relating to the so-called newspaper 
exemption 

No other pertinent decisions or material bearing upon the exemption provisions 
of the act. other than those referred to herein, have been cited by counsel or found 

Counsel for the Interstate Commerce Cotimission place some stress upon the 
case of Interstate Commerce Commission v. Weldon (W. D. Tenn. 1940) 90 F 
Supp. 873, affirmed (6th Cir. 1951) 182 F. 2d 367, heretofore referred to, in which 
raw shelled peanuts were held not to be within the exemption. Counsel for the 
defendant and the Secretary of Agriculture assert that whatever pertinency that 
decision may have to the question here under consideration, its authority has 





been greatly weakened by subsequent holdings They point out that the court 
holding in that case was based upon the holdings in the rst and second Monark 
Keg Corp. cases, supra, and the channel of commerce theory upon which the) 
were based, and that in the third and fourth Monark Egg Corp. cases the Inter- 


state Commerce Commission reversed its holdings in the first and second of these 
cases and that the Interstate Commerce Commission subsequently abandoned 
the channel of commerce theor so far as the agricultural exemption was con 
cerned. They also point out that the later case of Jnterstate Commerce Commis 
sion Vv. Yearu Transfer (D. C. Ky. 1952) 104 F. Supp. 245, affirmed (6th Cir 
1953) 2OR F. 2d 151 which held that redried tobacco was ithin the exemption 
was also a sixth circuit case and that it is contrary in theory to the earlier 


Weldon case in the same circuit ar nsel ited that there are no court deci 
sions in which the ques no ‘ d poultry being within the exemption has 
been directly passed upo lt hh S f Interste ('¢ erce COMMISSION V 
Woodall Produc ( ( 1). ¢ Ch: Februar 8, 195 i’. Supp , 
the defendant was haul cys 1" i il state « ‘rece by motor 
vehicl It did not en yr per t from ft interstate Commerce 
Commissior The Inte ( (‘a1 I ought to enjoin it from 
engacin ns t His ni ri ¢ e or] ie convenience 
or necess : Cor rrie ! nern is conti carrier the de 
fendant se | \ ‘ f fense Ww | \ a private carrier 
engaced th tra! ' rn ( \ una t Virtue of section 
203 (17), title 49, Unite st ( tf was not required to secure either a 
certificate or a permit Its second defense wv that dressed poultry was an 
exempt commodity under the provisions of section 203 (b (6), title 49, United 
States Code. The court held that the defendant had sustained its first defense 


and did not pass upon the question as to whether dressed poultry was an exempt 
commodity under the provisions of section 208 (b) (6). Other than the cases 
referred to herein, no cases have been cited or found construing the provisions 
of the agricultural exemption None of the cases referred to herein relating to 
the provisions of the agricultural exemption are particularly in point or of 
helpful assistance on the question here involved. Therefore, the matter of admin 
istrative interpretation and legislative history needs to be considered 

In the written brief filed by the Interstate Commerce Commission it was 
claimed that the defendant in this proceeding was collaterally attacking an ordet 
of the Commission. In oral argument counsel for the Commission stated that 
upon further consideration they were of the view that the matter of such attack 
is not involved in this case. They also stated that this action does not involve 
the delegated rulemaking, or so-called legislative power, of the Commission, 
but what is invelved, among other matters, is administrative construction or 
interpretation. The parties devoted a substantial portion of their briefs and 
oral argument to the matter of administrative construction or interpretation 

The law is well settled that the interpretation placed upon a statute by an 
administrative agency entrusted with responsibility in a particular field by 
Congress is entitled to great weight The construction placed by the Interstate 
Commerce Commission on a statute which it is charged with enforcement of is 
entitled to great weight end is not lightly to be interfered with by the courts 
Vew Haven R. R. v. Interstate Commerce Commission ( (1905) 200 U. 8S. 361. 
101, 402, 26 Sup. Ct. 272, 50 L. Ed. 515) In the recent case of Dart Transit Co. 
v. Interstate Commerce Commission ((D. C. Minnesota 1953) 110 F. Supp. S76) 
(affirmed by the United States Supreme Court June 15, 1958), Circuit Judge 
John B. Sanborn, speaking for a three-judge court, stated at page SSO of 110 
Federal Supplement: “In the interest of uniformity in the regulation and policy 
of the motor carrier industry, it is of course essential that the Commission be 
subjected to as little interference as the law will permit 
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It is the claim of the Interstate Commerce Commission that its official inter- 
pretation of section 203 (b) (6) has been that dressed poultry does not come 
withinits provisions. Inthat connection it refers to the Frank Battaglia Common 
Carrier Application (18 M. C. C. 167 (1939) ), and its statements, in the first and 
second Monark Egg cases. In the first J/onark Egg case (26 M. C. C. 615 (1940) ), 
the Commission had under consideration an application of the Monark Egg Corp. 
for a certificate to permit as a contract carrier to transport fresh and frozen 
fish, fillets of fish, and also oysters. The corporation claimed that its operations 
were within the exemption of section 208 (b) (6) and that its application was 
made for purposes of Clarification. The Commission denied the application. 
The corporation did not make application for authority to transport dressed 
poultry The Commission noted that some of the corporation’s trucks were so 
used and in connection with its ruling on fish and oysters stated, “Dressed 
poultry does not come within the term livestock * * *."° The Commission re- 
opened the case and handed down the opinion known as the second Jonark Hygg 
use opinion (44 M. C. C. 15 (1942)). In that opinion the Commission stated 
that dressed poultry was a “manufactured product” and not within the exemp 
tion. The Commission stated at page 18 of 44 M,C. C.: 

“The legislative history indicates that the benefits of the exemption were 
intended for the farmer by affording relief in the transportation of his products 
to the point where they first enter the ordinary channels of commerce.” 

This statement is the so-called channel-of-commerce theory which was later 
abandoned by the Commission In its opinion the Commission stated on page 17 
of 44 M. C. C. that the words “manufactured products thereof” used in section 
203 (b) (6) related only to “agricultural commodities” and not to “fish” or 
“ordinary livestock.” It appears from a footnote to the opinion that “fillet is 
the meat, free of fins, most of the bones and other waste material, as taken 
from the two sides.” It was the holding of the Commission that only fish as 
taken from the water had the status of fish under section 203 (b) (6). In the 
case of Interstate Commerce Commission v. Love ( (1948) 78 F. Supp. 63, supra), 
it was held that headless shrimp were within the exemptidn provisions of sec 
tion 208 (b) (6). In the Senate committee report under S. 50, on pages 
814-825, there appears a legislative history of section 208 (b) (6) prepared by 
David G. MacDonald who appeared as counsel for certain certified carriers in 
opposition to the liberalization of the provisions of section 208 (b) (6). In 
that legislative history, at page S825 of said report, the following appears 
relating to the decision in the Love case: 

“The result of this decision, then, was to overturn nearly 15 years of adminis- 
tration of the act by throwing into the exempt category many commodities 
which had been considered nonexempt * * *. The Commission appealed the 
case but lost it in the circuit court (172 F. 2d 224), * * *. On April 11, 1949, 
after the appeal in the Love case had failed, the Commission reopened the 
Monarch [sic] case, supra, to render its decision as to the meaning of ‘fish’ * * * 
in the light of the decision in that case. It found that the phrase includes: 
‘Frozen, quick frozen, and unfrozen fish in the various forms in which it is 
shipped, such as * * * beheaded and gutted fish, filleted fish, beheaded 
shrimp, * * *. In summary, then, the original interpretation of the Commis- 
sion * * * has been overturned. As a substitute, the liberal interpretation 
now applied, extended to its logical conclusion, has removed from regulation 
the transportation of all edible fishery products—the Commission’s reservations 
as to canned and preserved fish will not survive if put to a judicial test. Dressed 
poultry, fresh meats, and other products are in line for the same treatment.” 

The decision in the Monark Egg case of April 11, 1949, is known as the third 
Vonark Egg case opinion (49 M. C. C. 698). The Interstate Commerce Commis- 
sion then reopened the Monark Egg Corp. case for further arguments. It was 
reopened upon the application of certain intervenors who claimed that the 
opinion of the Commission in the third case gave too broad an interpretation to 
the word “fish” in section 2083 (b) (6): On April 18, 1951, the Commission 
handed down another opinion in the ease, 52 M. C. C. 576. It is known as the 
fourth opinion in the Monark Eeg case. In that opinion it was stated that the 
Secretary of Agriculture was in general accord with its third opinion in the 
case. The Commission adhered to the interpretation given by it in the third 
opinion. On page 579 of 52 M. C. C., the last opinion, the Commission states: 
“The beheading, gutting, or filleting of fish or the removal of the shell from 
shellfish does not cause any of the fish or shellfish to be any of the less such. 
They continue to be fish or shellfish in their natural state * * *.” On page 
D81 of 52 M. C. C. the Commission stated that it had rejected the “channel of 
commerce” principle. 
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On April 13, 1951, the Commission banded down its report in the Determina- 
tion of Exempted Agricultural Commodities, No. M. C. C. 968, 52 M. C. C. 511, 
heretofore referred to. 

The defendant and the Secretary of Agriculture question whether the state 
ments made by the Commission in the first and second Monark Ezg Corp. cases 
should now be regarded as having the status of an interpretation by the Com- 
mission on the question here involved. In the first Monark Egg Corp. case the 
statement of the Commission was that “dressed poultry” was not “livestock” 
within the provision of section 203 (6). The defendant and the Secretary of 
Agriculture point out that the question of whether “dressed poultry” is livestock 
is not involved in the present case. They also point out that in the third opinion 
the Commission reversed its holdings in the second opinion and that such re- 
versal left any statements made by the Commission in the second opinion in a 
very dubious state. All of the parties are in agreement that in the Determination 
case, supra, the Commission did construe and interpret section 203 (b) (6) to 
exclude dressed poultry on the ground that it was a manufactured product. Prior 
to such determination a trial examiner of that agency had held an extensive 
hearing. The examiner concluded that dressed poultry was an unmanufactured 
product. The Commission reversed the examiner and concluded that dressed 
poultry Was a manufactured product within the provisions of seetion 208 (b) 
(6). The defendant and the Secretary of Agriculture claim that the weight to 
be given to that finding is weakened by the fact that the trial examiner after 
an extended hearing had found otherwise and by the fact that only four of the 
Commissioners concurred in the Determination report as a whole. 

The weight given by the courts to administrative interpretation is based 
in part at least upon the theory that 2 particular agency has “expertness” in a 
particular field in which it has been entrusted with responsibility by Congress. 
The Secretary of Agriculture claims that he has been charged with responsi- 
bility in the particular field here involved. His claim in that regard is set forth 
in the brief filed in his behalf as follows: 

“By section 203 (j) of the Agricultural Marketing Act of 1946 (7 U.S. C. 
sec. 1622 (j)), Congress has authorized and directed the Secretary of Agri- 
culture to assist ‘in improving transportation services and facilities and in ob 
taining equitable and reasonable transportation rates and services and adequate 
transportation facilities for agricultural products and farm supplies by making 
complaint or petition to the Interstate Commerce Commission * * with re- 
spect to rates, charges, tariffs, practices, and services, or by working directly 
With individual carriers or groups of carriers’ (emphasis supplied). This duty 
of the Secretary of Agriculture with respect to agricultural products is to be 
performed in the attainment of the marketing and transportation policy set 
forth in section 202 of the Agricultural Marketing Act of 1946 (7 U. S. C., see. 
1621). That policy of Congress provides inter alia for ‘an integrated adminis 
tration of all laws enacted by Congress to aid the distribution of agricul 
tural products through * * * regulatory activities, to the end that marketing 
methods and facilities may be improved, that distribution costs may be re 
duced and the price spread between the producer and consumer may be narrowed, 
that dietary and nutritional standards may be improved, and new and wider 
markets developed. The Secretary of Agriculture is also authorized to par- 
ticipate in proceedings before the Commission relative to rates, charges, tariffs, 
and ‘practices’ relating to the transportation of farm products (7 U. S. C., see 
1291 (a) and (b)), and in such cases the Secretary may take part in the sub 
sequent judicial proceedings (7 U.S. C. sec. 1291 (b)). 

“Poultry production has an important place in the agricultural economy of 
the Nation. In 1945 poultry was produced on SO percent of the Nation’s farms 
In 1949 more than $8 billion, 11 percent of the total gross farm income in the 
United States, was derived from the sale of poultry and poultry products. 
The eflicient marketing of a large part of the Nation's production of poultry and 
poultry products is dependent upon the availability of motortrucks. In 1950, 76 
percent of all shipments of dressed poultry received at the principal markets 
moved by motortruck. Any action which impedes the availability of motor 
trucks carrying dressed poultry will result in injury to the agricultural economy.” 

It is the claim of the Secretary of Agriculture that his responsibility in the 
matter of the transportation of agricultural commodities is such that the ad 
ministrative interpretation of the Department of Agriculture as to whether or 
not “dressed poultry” is a “manufactured product” is entitled to equal weight 
With that of the Interstate Commerce Commission. In oral argument counsel 
for the Secretary of Agriculture stated that sm far as “expertness” in the mat- 
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ter of farm commodities was concerned the “expertness” of the Department of 
Agriculture in the matter of the classification of them was not only equal to but, 


if anything, greater than that of the Interstate Commerce Commission. He 
urther stated that the Department of Agriculture has had more to do with 
poulty including the classification thereof, for a much longer period of time 


than has the Interstate Commerce Commission. The defendant, as heretofore 
noted, presented evidence at the time of the trial to the effect that the Depart 
nt of Agriculture Classifies “dressed poultry” as an unmanufactured product 
Mhe Interstate Commerce Commission states that it is the particular ageney 
Vhich is charged with the responsibility of enforcement of the provisions of 
section 208 (b) (6) and that such being the case its administrative interpre 
itic are entitled to great weight and not the interpretations of the Depart 


The defendant and the Secretary of Agriculture point out that, with but one 
exception, in all of the cases in which the constructions or interpretations that 





the Interstate Commerce Commission has placed on section 203 (b) (6) have been 
ted in the courts, its Constructions or interpretations have been held to be 
erroneou The exception being the case of Juterstate Commerce Commission 
Weldon, su . Which defendant and the Secretary of Agriculture state is of 


dubious authority in view of later holdings 

In the present case, the only relevancy of administrative construction or inter 
pretation is to the matter of congressional intent. The question is whether o1 
not the agency making the particular contention or interpretation has correctly 
ascertained the intent of Congress. Administrative construction or interpreta- 


tion is but one of several extrinsic aids in the interpretation of statutes An 
other extrinsic aid is legislative history. Where the provisions of a statute are 
mbiguor the legislative history may often be revealing on the matter of legis 
ative intent and may be more satisfactory evidence of legislative intent than 
administrative construction or interpretation. In the present case the parties 
are in controversy as to whether the administrative constructions or interpreta 

ons advanced are in accord with the intent of Congress as revealed by the 
egislative history of the act All of the parties contend that the legislative 


story of the act supports their respective claims as to the intent of Congress 
It would then seem desirable to next give consideration to the legislative his- 
tory of the act before proceeding any further with the matter of administrative 
construction or riterpretation 

In the present case, the matters of importance are what was the purpose of 
Congress in enacting section 203 (b) (6), and what commodities did it intend to 
include within its provisions? The parties are agreed that the purpose of 
section 208 (b) (6) was to benefit the farmers. The amendment was not 
necessary to relieve the farmers of the expense and troubie of complying 
with the regulations of the National Motor Carrier Act where they operated 
their own trucks to transport their produce or farm supplies. They were 
relieved of that trouble by section 208 (b) (4a) and section 208 (b) (9) of 
the act. Section 208 (b) (6) provided for exemption for commercial truckers 
transporting the commodities therein referred to. It is therefore clear that 
Congress concluded that the farmers would be benefited by having the commer 
cial truckers engaged in hauling farm commodities exempted from the certificate 
provisions of the act. In congressional committee hearings on proposed amend- 
ments to section 2083 (b) (6), there are frequent references to the matter of the 
difference in the cost of transportation as between the certificated and uncertifi 
cated carriers. In Senate hearing on S, 2357, an economist appearing in behalf 
of the National Grange stated, on page thereof, that the abolition of the 
exemption would mean an increase of transportation costs for farm products 
by 15 to 25 percent. On pages 502 and 508 of Senate hearing on S. 2857 a witness 
stated that when following the decision in the case of Interstate Conmmerec 
Commission v. Love, supra, trucks hauling fish were relieved of regulation the 





transportation rate on fish between Boston and Chicago dropped from $1.25 a 
hundred to $1 a hundred. On page 376 of Senate hearing No. 2357 a witness 
stated that the certificated carriers were rapidly losing out to the uncertificated 
carriers in the transportation of farm commodities. On page 503 of Senate 
hearing No. 50, a witness listed 17 items that made for higher costs on the part 
of the certificated carriers in comparison to the uncertificated carriers. They 
were as follows: 

“Principal among the expenses borne by the regulated carrier (even when 
transporting an exempt load) and not incurred by the average itinerant owner- 
operator are the following: (1).€ost of preventive maintenance; (2) cost of 
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supervising transportation and maintaining safety program, including examining 
und training drivers and safety patrol work; (3) pay for union helper loading 
und unloading; (4) full union pay scale for driver; (5 


(5) extra pay for waiting 
time; (6) employee benefits of group insurance, etc.; (7) cost of branch terminals 
for checking equipment, serving shippers on tracers, claims, ete.; (8S) cost of 
tarift publication and distribution; (9) cost of maintaining claim agent, process 
ing Claims and payment of uninsured claims; (10) cargo insurance; (11) public 
liability and property damage insurance in adequate limits: (12) workmen’s 


compensation insurance; (13) general and administrative expense, including 
vecounting department, Communication expense, and law expense; (14) State 
fuel taxes based on reporting mileages; (15) Federai and State unemployment 
charges; (16) social-security payments by employers or employees; (17) office 
rents. In addition, such owner-operators customarily do not collect, report, and 
pay the 5-percent Federal transportation tax, which, when not collected from the 
shipper, becomes the carrier’s obligation 

“These services and facilities, which the regulated carrier provides, all cost 
money and they all are provided in conformity with the requirements of law, the 
best interest of labor, the needs of the shippers, and protection for the public.” 

liowever, in Senate hearing on S. 2552, on page 441 thereof, a representative 
of the Department of Agriculture stated as follows 

“We believe that the principal reason why sections 203 (b) (4a) and (6) were 
incorporated in the original Motor Carrier Act, 1935, was that the Congress then 
recognized that the flexible transportation service needed to move farm and fish 
ery commodities could not be performed by general merchandise haulers.” 

In the present case it was claimed in oral argument by counsel for the defend 
ant and the Secretary of Agriculture that the biggest benefit to the farmers of 
exempting commercial truckers engaged in hauling farm commodities from the 
certificate provisions of the act was the flexibility of operations permitted such 
curriers. It was stated by them that poultry is a commodity as to which the 
market is variable and shifting and that it is frequently necessary to be able to 
make shifts and changes in marketing arrangements on short notice, and in some 
causes, even when the commodities are en route It was also stated that the cer 
tificated carriers who operated over fixed routes between specified points were 
i'l adapted for the marketing of poultry Counsel for the defendant stated in 


argument that the charges of the defendant for the transportation of dressed 


poultry were not lower than those of the certificated carriers and that its services 
were made use of by shippers of poultry because of the flexibility of movement 
which its trucks enjoyed In oval argument it was stated by counsel for the 


Interstate Commerce Commission that, in situations where necessity was shown, 
the Commission was issuing certificates which permitted flexibility of movement 
on the part of the trucks operated thereunder. On the matter of congressional 
intent, as indicated by the legislative history, all of the parties discussed in their 
briefs and oral arguments that part of the legislative history relating to the 
original enactment of the act wherein the House amended the House committee 
amendment so as to strike out the words “unprocessed agricultural products’ 
and inserted in lieu thereof ricultural commodities not including manufae 
tured products thereof” (79 C. R. 12, 220) In connection with such change the 
Interstate Commerce Commission points out that in the discussion relating to 
the change reference was made to the possibility that there might be some doubt 
as to whether “pasteurized milk” and “ginned cotton” might not be included 
within the term “unprocessed agricultural products.” The Interstate Commerce 
Commission contends that the purpose and effect of the change in terms was to 
include ginned cotton and pasteurized milk within the scope of the exemption 
the defendant and the Secretary of Agriculture claim that it was not the intent 
of Congress by the change in terms to limit the effect of the change to ginned 
cotton and pasteurized milk. It is the claim of the defendant and the Necretary 
of Agriculture that by the change in terms Congress manifested the intent that 
the mere fact that an agricultural commodity had been processed would not 
cause it to be outside of the scope of the exemption. It is their claim that Con 
gress by the change manifested the intent that farm commodities could be 
processed without losing their status as an exempt commodity and that it was 
only when such commodities had achieved the status of manufactured articles 
that they lost their exempt status. Those contentions brought the discussion of 
the parties back to a discussion of the meaning of “manufactured” products 
which, as heretofore noted, ended in an exchange of definitions 

Very few subparagraphs of a section of a congressional act have been the sub 
ject of as much committee consideration as has been subparagraph (b) (6) of 
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section 205. he committee reports show that the words used in that subpara- 
graph have been discussed at length by numerous witnesses and by committee 
members. At the different committee hearings there were presented and dis- 
cussed the problems and difficulties occasioned the Interstate Commerce Com- 
mission by the exemptions granted by that subparagraph; the effect of those 
exemptions upon competition between certified and uncertified carriers; abuses 
connected with or growing out of those exemptions; the benefits to farmers 
because of those exemptions; the meanings of the words used in that subpara- 
vraph; the different court decisions construing the provisions of that subpara- 
graph; the constructions or interpretations of the Interstate Commerce Commis- 
sion construing the provisions of that subparagraph, including those which had 
been overturned by the courts; and the desirability of broadening or restricting 
the exemptions therein. It is clear that Congress through its committees has 
been kept unusually well and fully informed as to matters connected with that 
subparagraph. The last committee hearing at which its provisions were consid 
ered was on July 28, 1950. 

An unusually large number of amendments have been proposed to section 
203 (b) (6) and there is an unusually large amount of legislative history mate- 
rial available in connection therewith. The action and attitude of Congress as 
to proposed amendments could be indicative of congressional intent as to the 
scope and coverage of that subparagraph. 

Starting as early as 1938 bills were introduced or proposed to amend the pro- 
visions of that subparagraph. In 19388 a bill was introduced which was adopted 
by Congress which struck out the word “exclusively” in that part of the subpara- 
graph relating to the use of motor vehicles for other transportation by hire (act, 
June 29, 1988, ch. 811, sec. 2 (3), 52 Stat. 1287). The effect of that amendment 
was to greatly widen the scope of the exemptions afforded in that subparagraph 
in that it made the commodity being hauled at the time, and not the use of the 
truck, the test of exemption. Also in 1988 three other bills were introduced 
which have been heretofore referred to: 8S. 3768, 8. 3941, and H. R. 10508. H.R. 
10508 and 8. 3941 are identical. S. 8768, among other things, would have limited 
the scope of section 208 (b) (6) to unmanufactured products obtained as a result 
of raising or keeping of livestock, bees, or poultry. Its effect would have been 
to limit the scope of the exemption. H. R. 10508 and 8S. 3941 would have had 
the effect of denying the exempting in cases where the vehicle was used at any 
time for the hauling of exempt commodities. Congress did not enact any of 
those bills. Starting in 1988 and continuing over the years, bills have been 
introduced or proposed to amend the provisions of that subparagraph. Those 
bills and paragraphs have heretofore been detailed. The action or nonaction 
of Congress on them and the attitude of Congress in connection with them 
could be indicative of congressional intent as to the coverage of that subpara- 
graph, A résumé or summary of those bills or proposals, and the action of 
Congress thereon, will therefore be made. 

By the act of June 2), 1988 (ch. 811, see. 2 (8), 52 Stat. 1237), Congress 
amended the subparagraph by striking out the word “exclusively” which ap- 
peared in the subparagraph as originally enacted relating to the use of motor 
vehicles which hauled exempt commodities. The effect of striking out the word 
“exclusively” was to greatly broaden the scope of the exemptions afforded by 
that subparagraph in that it made the load being hauled at the time the test 
of exemption. 

Also in 1988 three bills were introduced: S. 3768, S. 3941, and H. R. 10508, 
75th Congress, 3d session. S. 8768 would have had the effect of limiting the 
exemptions of the subparagraph among other ways to “unmanufactured products 
obtained as a result of raising and keeping livestock, bees, or poultry.” H. R. 
10508 was identical with 8. 3941. The effect of them would have been to elimi- 
nate the exemption for any vehicle which hauled nonexempt commodities at any 
time. Congress did not enact any of the bills. On May 27, 1939, the Legislative 
Committee of the Interstate Conmerce Commission addressed a letter to Senator 
Wheeler, chairman of the Senate Committee on Interstate and Foreign Com- 
merce, proposing an amendment to section 203 (b) (6). The proposed amend- 
ment would have limited its scope so that only the transportation of farm com- 
modities and other commodities named in section 203 (b) (6) from the point 
of production, point of priniary market, processing, manufacture, or transship- 
ment would come within its provisions. Senate committee report under S. 50, 
page 820. Congress took no action upon that request. On June 29, 1940, the 
Legislative Committee of the Interstate Commerce Commission addressed a let- 
ter to the chairmen of Committees on Interstate and Foreign Commerce of the 
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House and Senate proposing an amendment to section 208 (b) (6) which would 
have restricted the agricultural commodity exemption to the point of entering 
the channel of interstate commerce. Congress rejected the proposal. 

By act of September 18, 1940, Congress inserted the word “ordinary” preceding 
the word “livestock” in the subparagraph. The effect of this change was to 
lead the Commission to change its interpretation of the status of poultry which 
it had first classed as livestock and therefore exempt only when alive. On May 
28, 1943, Senator Lodge introduced a bill, S. 1148, 78th Congress, 1st session, 
providing for the amendment of the subparagraph. The effect of the amendment 
would have been to limit the exemption to transportation by actual producers. 
Congress did not adopt it. On March 30, 1950, H. R. 7547, Sist Congress, 2d 
session, was introduced by Mr. Kilday. It specifically provided that the exemp- 
tion afforded by the subparagraph should in the case of poultry be limited to live 
poultry and in general provided for excluding from the exemption those com- 
modities that were slaughtered, frozen or processed. The Senate Committee on 
Interstate and Foreign Commerce, acting under S. 50, held the extensive com- 
mittee hearings heretofore referred to in connection with transportation prob- 
lems. In connection therewith hearings were held on H. R. 7547, Senate Com- 
mittee Report 50, pages 811 et seq. The purpose and intended effect of H. R. 
7547 is set forth at pages 825 and 826 of that report. The bill was not enacted. 
From March 3, 1952, to April 9, 1952, the Senate Committee on Interstate and 
Foreign Commerce held extensive hearings on S. 2357, 82d Congress, 2d session. 
That bill was introduced by Senator Johnson of Colorado. That bill provided 
that the exemptions provided for in the subparagraph should not be applicable 
to the transportation of agricultural commodities which had been “processed to 
a greater extent than is customarily done by farmers prior to their mar- 
keting * * *.” 

Senator Johnson filed an amendment to 8S. 2357 to limit the exempt transporta- 
tion to the point of “first off-the-farm processing.” The bill and the amendment 
are entitled as bills to “restrict the application of the agricultural and fish 
exemption for motor carriers” under the Interstate Commerce Act. Com- 
missioner M. W. Splawn, chairman of the Legislative Committee of the Inter- 
state Commerce Commission, and Commissioner John L. Rogers, chairman of the 
Interterstate Commerce Commission, appeared before the senate committee. 
Senate hearing 8. 2357, pages 420 et seq. They presented a letter from the Legis- 
lative Committee of the Commission. The Legislative Committee, in the letter, 
stated that there was “no reason why the transportation of agricultural com- 
modities in general should be exempt from regulation after they have been moved 
to a place of processing or preservation * * *.” In the letter that committee 
suggested that S. 2357 be amended so as to limit the exemption under 203 (b) 
(6) to “the transportation by motor vehicle for compensation, from farm to 
market, or to the point of first off-the-farm processing or to storage, of ordinary 
livestock or agricultural commodities (not including the manufactured products 
thereof).” Senate hearing 8S. 2357, page 425. The amendment offered to S. 2357 
by Senator Johnson contained the exact language of the amendment suggested 
by the Legislative Committee of the Interstate Commerce Commission. In con- 
nection with the Senate hearing on S. 2357, it appeared that doubt had arisen as 
to whether horticultural products were included within the exemptions provided 
for by section 202 (b) (6). The Senate committee held extensive hearings on 
the matter of restricting the exemption for agricultural and other commodities 
as proposed by the bill as originally introduced by Senator Johnson and by the 
amendment to the bill proposed by the Legislative Committee of the Interstate 
Commerce Commission. There was a rather surprising outcome. The Senate 
committee struck out all language in the bill and the amendment to it which 
would have had the effect of restricting the exemption of farm commodities 
under section 208 (b) (6) and instead recommended to the Senate that section 
203 (b) (6) be liberalized in the matter of exemptions by inserting the words 
“including horticultural” after the word “agricultural” in that subparagraph 
Congress followed that recommendation by the enactment of Public Law 472, 82d 
Congress, 2d session (66 Stat. 479, approved July 9, 1952). 

The construction or interpretation of section 203 (b) (6) contended for by the 
Interstate Commerce Commission would be highly restrictive of the scope of 
section 203 (b) (6) so far as poultry is concerned. 

There are two features that stand out most predominantly in the voluminous 
legislative history relating to amendments made or proposed to section 203 (b) 
(6). One feature is that every amendment that Congress has made to it has 
broadened and liberalized its provisions in favor of exemption and the other 
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feature is that although often importuned to do so, Congress has uniformly and 
steadfastl refused or rejected amendments which would either directly or 
tly have denied the benefits of the exemptions contained therein to truckers 
ire engaged in operations similar to that of the defendant herein It is 
of Congress as manifested in connection 





believed that the actions and attitude 
vith amendments to section 2083 (b) (6) are preponderantly indicative of an 
ress that the words “manufactured products” used in 


ntent on the part of Cone 
to be given the restricted meaning contended for by 


that subparagraph are not 
the Interstate Commerce Commission herein, 


It is the holding of the court that New York dressed poultry or eviscerated 


poultry do not constitute “manufactured” products within the intent and meaning 
of section 2083 (b) (6) It is the feeling of the court that an opposite holding 


would in reality constitute an attempt to accomplish by means of judicial con 


truction that which Congress has steadfastly refused to allow to be accomplished 


bv legislation 
Judgment will be entered in accord with this opinion 
Henry N. GRAVEN, 
United States District Judge. 


The above is a true copy 


SEAI Lee McNEELY, Clerk. 


Mr. Loos. I would like to read this one additional sentence from the 
opinion which I think is a good conclusion on the legislative history, 
and with which I will close my statement: 

There are two features that stand out most predominantly in the voluminous 
history relating to amendments made or proposed to section 203 (b) (6) One 
feature is that every amendment that Congress has made to it has broadened and 
liberalized its provisions in favor of exemption, and the other feature is that 
ilthough often importuned to do so, Congress has uniformly and steadfastly 
refused or rejected amendments which would either directly or indirectly have 
denied the benefits contained therein for truckers who are engaged in operations 
ir to that of the defendant herein 


i 
I would like to suggest that the pending bill is of the character that 
will assure the full utilization of the agricultural exemption: and for 
that reason, we hope that Congress will continue, as it has uniformly 
done in the past, to favor that type of amendment. 
Senator Griswoup. Thank you, Mr. Loos. Is Mr. ¢ rreenbere here ? 
Mr. Greenberg, you may proceed. 


STATEMENT OF PETER M. GREENBERG, VICE PRESIDENT, WERNER 
TRANSPORTATION CO., MINNEAPOLIS, MINN. 


Mr. Greenserc. Mr. Chairman, before I read from my prepared 
statement, I should like to state who I am and whom I represent. My 
name is Peter M. Greenberg. I am vice president of the Werner 
Transportation Co., a common motor carrier with headquarters at 
Minneapolis, and my office is located at Chicago. 

I am here representing the Illinois-Minnesota Motor Carriers’ 
Conference, of which I am treasurer and chairman of the legal com- 
mittee of that conference. That conference consists of 22 common 
carriers, operating largely between Illinois and Minnesota and 
Wisconsin. 

I am also representing the Chicago Suburban Motor Carriers’ Con- 
ference and the Chicago-Milwaukee Motor Carriers’ Conference. 
which consists of approximately 100 carriers. 

[Tam not a lawyer. I ama practical truck operator. I drove the 
first truck that our company ever had. I want to state here that there 
appear to be but very few carriers here in opposition to the bill. The 
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reason for that is very simple. You will note that the American 
lrucking Association is not appearing in opposition to the bill, al- 
though they carried the entire matter to the Supreme Court ai d lost. 

The reason for that is that the executive committee ot the American 
Trucking Associations instructed its staff to withdraw from any 
further action in connection with this matter, which indicates that the 
position of the trucking industry, as a whole, has changed over the 

in the 


past few years. So that the majority of those are thinkin 
same terms that our groups are Thinking. 

We are in the same po tion. I want to state that I rcceprt Mr. 
Tobin’s statements as absolutely correct and in every detail, so far as 
niy personal] experience ha been In connection WV th the motor-carrier 
industry. 

I also want to state that my position is still the same, in opposition 
to this bill, as it was at the time that | ippe recl In opposition to th 
b 1] before the House committee. 

| have here three cop es of my statement. Lam vomng to leave those 


or 


] 


With you, 
Mr. Jetsma. We will incorporate that in the record 
Mr. Greenserc. | am making this statement for the reason that 


should this committee decide to ac ept the House version of H. R. 3203 


ZU, 
I am here tocay } vc Y f ( egal of the 
Motor Carrier Act by shipper d unauthorized riers 

Il am not speaking now aon st the type ¢ oper s condueted by 
ih ithorized ‘alrite ; pron ucers wa ie] I I rahnsporving of 
exempt commodities i want » for \ ratt { { miy one ty} 
( ( ) { ( i oft t i? O 
{ ‘ ‘ eof ati vy an owner to pper for the pur- 
pose if hauln xempt con clit ! \ hat t 
In ind oO} ( (r| lat { l oO 
lated carrie: 


Ke & F Track Leasine C ise wl] was decided he J al court 
of Minnesota. It is important that vou read about ease, as the 


court’s decision should be a vy ae to vou for vVour co rial n ot 
matter at hand } it affect the unauthorized cal oO} hneNnel rf 
commoditi . 
9 . ] } 

I am now reading from the court’s decision Wd using its language: 

In order to insure to the public equality in rates and service for es ntial trans 
portation, Congress enacted the Interstate Commerce Act i if the practice of 
providing unregulated transportation under the guise « easing vehicles were 
to become a general practice, the regulated age s wou be riou impaired 
Shippers and the public would b eprived of transportat rvice at equa 
rates and service 

Congress enacted the Motor Carrier Act and aut rized the Inte) 
state Commerce Commission to enforce the ae lt surelv was the 
Intention of the 1955 Congress to do exactly what the court said, and 
It surety was the intention of Congress to preserve the rights and obhi 


gations of the carriers it regulated toward the end that a strong sys 
tem of motor transportation be maintained. It should be the inten 
tion of your committee and the present Congress not to upset the inten 
tions of the L935 Coneress. unless vou really want to wreck the Motor 
Carrier Act. , . 
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I feel certain that your committee, as well as the committee of the 
House, has no intentions, through this proposed act, of allowing a 
shipper of beer or cosmetics to hire a truck to haul his manuf: actured 
products to a distant point in order to secure a lower freight cost and, 
after unloading his manufactured products, then lease the truck in 
the name of the shipper to a regulated carrier for the return of the 
truck to the origin point or near toit. Certainly that is getting around 
the verdict of the court in the F. & F. case, bee ‘ause the court held 
that the shipper—lessee—must control the vehicle and driver from 
the time he leased it until it returned to his premises. 

There are hundreds and thousands of such lease arrangements being 
made daily, and in order to avoid the court’s decision the lessee be- 
comes a lessor and leases the truck, which does not belong to him, to a 
regulated carrier, who then becomes the lessee, and who then also hires 
the driver. The carrier then pays the shipp r for the use of the trailer 
and pays the driver his salary for the trip. The shipper doesn’t know, 
in most instances, to what carrier the truck will be leased, and he 
doesn’t care. After all, he is interested only in what it costs him to 
haul his manufactured product to a distanct point. In actual prac- 
tice, the shipper actually pays the owner of the truck the prearranged 
rate or charge for the hauling of the load to the distant point, plus the 
full amount of the cheek the shipper secures from the authorized 
carrier. 

We believe this to be a subterfuge and illegal unauthorized opera- 
tion, but it would take us 2 to 3 years to get the matter decided by 
the Supreme Court. The ICC knows about this type | of operation, 
and has not attempted to prosecute, nor to test the law, because it felt 
that their 30-day minimum-lease order would eliminate this type of 
violation. 

Surely your committee will agree that the public does not benefit 
when a brewery or cosmetic manufacturer or manufacturer of almost 
any type of manufactured commodity is able to cut its or his freight 
costs. Beer, cosmetics, and most manufactured articles are sold at 
labeled or catalog prices, and the brewer of a beer located at St. Paul 
must compete with the breweries at or near the distant points. So 
the price of a bottle or case of beer manufactured at St. Paul is the 
same at a point 500 miles away as it is 1,000 or 2,000 milesaway. This 
is generally true of most manufactured items that are heavily pur- 
chased by the public. The public does not share in any freight savings. 

In Chicago, Milwaukee, the Twin Cities of Minneapolis, St. Paul, 
and adjacent areas there are hundreds of shippers of manufactured 
commodities using the round-trip lease arrangement and depriving 
the regulated carriers of their just rights to h: wl the shipments. There 
are now a great many brokers of transportation and carriers who 
operate only for such shippers. Most of them own no equipment of 
their own and hire owner-operators, so that actually there is a lease 
agreement, mostly verbal, between the truckowner and the arranger, 
whereby the arranger gets a percentage of the revenue. A chaotic 
situation, isn’t it? If that’s not bad enough, then let us remember 
that at the hearings by the House committee it was brought out that 
these arrangers and truckowners are continually violating the ICC 
safety regulations. 

Is Congress going to put the stamp of approval on such a situa 
tion? TI trust that it will not. 
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Our conference spent thousands of dollars paying attorney fees 
and printing bills in the F. & F. case, and after we had won a righteous 
victory, the chiselers in the transportation business found a way of 
getting around the court’s decision. Don’t make us go through the 
same type of lawsuit and allow s¢ : ral years to go by, during which 
time our services to the gener al pul lic—98 percent of the ship pers 
is bound to become | ih ipaired and our rates will have to be inere ased 


to overcome the loss of more and more truckload traffic. In fact, 
we are faced with the loss of less-than-truekload traffic, too. 
What is to prevent an arranger of transportation from getting 


together 5, 10, or 20 shippers and forming a pool, and all of them 
leasing 1 truck and loading their shipments into the 1 truck for deliv- 
ery at one or more destination points, and then leasing the truck on 
a l-way trip to a regulated carrier for the return haul. You have 
it in your power to stop this type of illegal operation by authorizing 
the Interstate Commerce Commission to regulate the period of the 
lease and other requirements in their order in MC 13. 

[ ask you that if you dec ide to recommend this act for passage that 
you first amend. it by a proy ision that the act does not apply to leasing 
of trucks by a shipper of nonexempt commodities and who then, 
again, leases it to an authorized carrier, and that in such cases, the 
ICC may regulate the period of the lease. 

I want to add, it should apply to the private carriers, as well. 
Before I close I want to point out that this amendment will not close 
the door on a producer-owner or -operator of a truck hauling exempt 
commodities and prevent him from leasing his truck to a shipper 
for a round trip and haul nonexempt commodities for that shipper, 
then haul a load of exempt commodities back, or to any other point, 
and still be under lease to the shipper. In such a case, the shipper 
having leased the truck may haul exempt commodities anywhere. He 
can do this legally now. 

This is contrary to the statement just made by Mr te T am 
not asking you to do anything to harm the preducer by this pro 
posal. I am merely asking that you protect the regulated carriers 
from encroachment by nonauthorized carriers of nonexempt com- 
modities and by encroachment from within the ranks of authorized 
carriers who are using the subterfuge arrangements for the purpose 
of cutting rate structures, xs was testified to at the House hearing. 

I want to add to my fio ride statement that there might be a 
question as to whether or not there would be any change in the situa 
tion of the motor-carrier vides if this bill were passed. Probably 
there would not be a change. But the chs unge would come later. That 
would be effected by higher rates which would be forced upon the 
yublic because of the fact that such carriers as our group would he 
Coal a certain amount of traffic, and in order to maintain our status 
as carriers, we would have to raise our rates. 

The very fact of the matter is that over a period of the past 4 or 5 
years we have had to consistently raise our rates because of a certain 
loss of amounts in tonnage, especially of the truckload traffic. The 
situation would, of course, get worse, and would not get better. 

I predict that if this act were passed, it would kill the Motor Carrier 
Act within a period of 5 years because of the situation that would 
come about that I have mentioned, that there would be « chaotic condi 
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t10 vhereby eve! vbody would get into the act, everybody would vet 
to the trucking business. 
\ far as violations are concerned, [ want to point out that in our 
own company’s experience, we have used a certain number of so-called 
ext for a one-way trip lease. Occasionally we lease them for a 
round ti }) We have a few owners that operate over a long period. 
Qur expel ence has been that the accident ratio and our costs for our 
rance have been increased, due to the fact that we have had a larger 
dent ratio with the leased driver and we have had more losses 
through the use of them than we have had with our own drivers. 
Phat very simple because of the fact that we have an accident 
preventio prog! im. We have a safety program. We live with om 
men and teach them how we want them to operate. We cannot do 


that wit leased operatol As a matter of fact, the minute he 

lenves our place, even thoneh he has heen olven written instruetions 

to wh e hes to go, what route he ts te erate, where he Is to stop, 

hours he to rest, we are cont nually being hounded by 

th i} ors of t Interstate Commerce Commission as to the fact 

thre e are not able to control those driver We have simply admitted 
{ ( ot control them 

\ questio \ sked here tod i\ nayl eit was by the chairman 
{ it the State inake a check of the equipment of interstate carriers. 
Phat is not the fact Phe fact is that I know of no State that will stop 
il hte ite truek and make phy eal inspection of the equipment, 
with the exception of weighing it, measuring it for leneth and height, 

d 4 ibly cheekine the lights to see that thev are in ordei But 
they do no eck brakes, horns, or anything else. 

They have taken the position that that is a function of the Interstate 
Comme Commission, and that it is not a function of the States. 
Pheyv have ot even got the personnel with which to do it. 

In the State of Hlmois, I know of no time when they have ever made 

nection « erst trucks on the hichway j 


I also want to point out that as a common motor carrier I can go 
ivwhere in the United States and hat l exempt commodities. Weare 
doing that right today. If we are offered a load of exenipt commodi- 
ties. we can take it at any rate e so desire. We can take that load 
from any point in the territory we serve, or outside the territory we 
erve, and give it to a carrier, interchai ce it at Chicago, for instance, 
going to New York or any other place in the East or South, and they 
can take it through on our trailer or their own equipment, if necessary, 
ind take it to any point regardless of whether they have a right to 
erve that point or not. 

It isan exempt commodity, and we do not have to have the authority 
to serve those points. Therefore, Mr. Loos’ statement is not corre t. 
It kind of sickens me to have learned men sit here and tell this com- 
mittee that because of the fact that the motor carriers who are regulated 
cannot get anyplace, cannot go anywhere, that they have to have this 
bill. Itis not true. Wecan go anywhere that a nonregulated carrier 
can go. Thank you. 

Mr. Jersma. Thank you, Mr. Greenberg. The next witness is Mr. 
Achorn. 
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STATEMENT OF LELAND J. ACHORN, GENERAL TRAFFIC MANAGER, 
ADLEY EXPRESS C0., NEW HAVEN, CONN. 


Mr. Acuorn. My name is Leland J. Achorn. I represent the Adley 
Express Co. of New Haven, Conn., which is one of the largest motor 
carriers in the East, and which has operating rights in the area be- 
tween Massachusetts on the north, and North Carolina on the south. 
My position is that of general traffic manager and | have been with 
the Adley E xpress Co. for 16 years. I have had 22 years’ experience 
in the transportation industry. Mr. Michael Adley, who is my supe- 
rior, has testified before the House committee, and also before the 
ICC, on this subject. 

The so-called tr Ip leasing bill which is before your comm ittee 1s one 
which requires very close study and minute scrutiny. We have par- 
ticipated in hearings on this matter before the Interstate Commerce 
Commission, which august body spent years of research on this subject 
before they came up with the present regulation which is being 
attacked by this proposed legislation in an attempt to nullify these 
regulations of the Commission. 

Your committee will hear that the farmer is the proponent of this 
proposed legislation, and that if this legislation is not passed, the 
farmer will be wiped out of existence. This is not true. At the 
present time, the transportation of agricultural commodities is ex- 
empt from any regulations of the Interstate Commerce Commission 
except those dealing with hours of service and safety, and I very much 
doubt that those regulations are being or can be enforced. 

What we are really studying is the activity of the so-called ‘gypsy’ 
who is the owner-operator, usually of one unit of equipment, who has 
no operating authority from the Interstate Commerce Commission. 
This is the man you will find in the diners and taverns, and frankly, 
the authorized ICC operators who use this type of individual actually, 
and daily, solicit the services of these itinerant truckers at those 
places. Actually, it is difficult for me, and I’m certain it would be 
difficult for you, to visualize the situation where the person who goes 
out to e mploy one of these gy ps sies can then take the time to ts ake the 
equipment of that gypsy into his garage and thoroughly inspect it 
for safety and other compliance with the regulations all of the other 
carriers have to comply with. 

Neither can the employer determine, at all accurately, whether the 
iriver of this vehicle has the required rest which would constitute him 
a safe driver upon the highway. Yet, when one of these drivers has 
an accident upon the highways, the entire trucking industry gets the 
blame for it. 

Would you kindly refer to paragraph (e) (2) of the House bill 
which would amend section 204 of the Interstate Commerce Act? 
This purports to require that, while such a motor vehicle is being 
used, the employer of the gypsy will have full direction and control 
of such vehicle and will be fully responsible for the operation of it 
in accordance with applicable law and regulations, including the 
requirements prescribed by the ICC with respect to safety of opera- 
tions and equipment. 

Before such wishful and i — actical legislation is passed, your com- 
mittee should be asked, “Can such regulations be policed and have 
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adequate funds been provided for the job which this will impose upon 
the Interstate Commerce Commission?” There is absolutely no sense 
to pass legislation which cannot be complied with, and the only alter- 

ative, if the so-called trip-leasing prohibition is to be placed upon the 
Inte rstate Commerce Commission, is to make the legislation equitable 
and remove such regulations as to all legitimate carriers as well, 
rather than to exempt a particular class from any compliance with a 
law which is unenforceable. 

Just visualize in your mind the case of one of these owner-operator 
drivers. Naturally, the employing carrier bargains with him for the 
lowest price possible to take a load to some destination en route to his 
home point of origin. His objective is to get back to his home point as 
soon as possible, and there is no way in the world that we can enforce 
any regulation about his hours of driving or the safety of his equip- 
ment. Obviously, we, as legitimate carriers, cannot and do not exploit 
labor in this manner. My company feels that no carrier should be 
given such a privilege of exploiting labor. 

Agiin, the question we would like to have answered is, “Would this 
legislation give a segment of the transportation industry a license to 
operate under conditions which certainly do not assure safety of 
operation, preservation of the nationa] transportation policy, and 
maintenance of a stable rate structure?” On the other hand, is this a 
license to create accidents upon highways, which are already suffering 
from them, by legislating for driver fatigue and disregard of faulty 
equipment ? 

Some point has been made that this is railroad-inspired obstruction 
to legislation. Let me assure you that many of the shipping points 
involved are not even touched by railroads insofar as service is con- 
cerned and further that my eee does not go around tooting the 
horn for the railroads or vice versa. Our caution to your committee 
is to watch out for the “sleeper” in the proposed legislation and to 
scrutinize it closely from the practical aspects of operations. 

Thank you, very much. 

Mr. Jersma. Thank you, Mr. Achorn. 

We have a statement from Mr. D. L. Sutherland, chairman of the 

soard of the Middle Atlantic Transportation Co., Inc. His statement 
will be made a part of the record at this point. 

(The statement referred to is as follows :) 


STATEMENT OF TD. L. SUTHERLAND, CHAIRMAN OF THE BOARD, MIDDLE ATLANTIC 
TRANSPORTATION Co., INC 


My name is D. L. Sutherland. I am chairman of the board of Middle Atlantic 
Transportation Co., Inc., a regular-route common carrier holding a certificate 
from the States of Michigan, Ohio, New York, and Connecticut, and from the 
Interstate Commerce Commission. In addition to the States named above, we 
operate in Pennsylvania, New Jersey, Massachusetts, and Rhode Island. 

I supported H. R. 3203 before the House committee, and in that statement 
further qualified myself in detail which I will not now repeat. In addition to 
the points made in that presentation, which I understand is now a part of the 
record before the Senate committee, I would like to make the following observa- 
tions for your consideration. 

The purpose of the Commission order in MC—43 is to eliminate leasing of 
vehicles by carriers for a period of less than 30 days. 

The purpose of H. R. 3203 is to compel the Commission to regulate these leasing 
practices, instead of eliminating them. 
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Proponents and opponents of this legislation differ widely as to the degree of 
economie dirruption which would occur if trip leasing were eliminated. All agree 
that there would be disruption. Only the degree is debatable, and that will vary 
widely in different parts of the country. An informed guess is what it amounts to. 

The Interstate Commerce Commission has never tried regulating leasing prac- 
tices. The trucking industry, on an organized basis, and by individual presenta- 
tion, has sought orderly regulation, but no rules have come forth up to this time. 
Why is it necessary to eliminate a practice which is older than the regulatory 
law, without even making an attempt to regulate it? 

The Commission has made three different statements as to the reason for 
their action. Those who support the Commission order in MC—t3 have also 
reiterated those points. 

First, safety on the highways requires this elimination. That was the Com 
mission’s position when they started the hearings on MC—48. But, when the 
record was in, and the case was up for decision, this position was abandoned, 
because the record showed the safety record of owner-operators, or trip-leasers, 
was equal to or slightly better than the safety record of company-owned 
equipment. 

The Commission’s position in the subsequent court proceedings was in no- 
wise based on. safety reasoning. They abandoned that tact in its entirety. 
They don’t talk about it now. They make no point of safety in these congres 
sional hearings. Others do so, but not the Commission. Why talk about it at 
all? The rules, as promulgated by the Commission in their order MC-43, have 
no bearing on the safety rules of the Commission, and do not alter thein in 
any way. 

So, the Commission appeared in court with the argument that the rules were 
necessary to preserve regulation. That is the second point which they make, 
and which is supported by others. Let’s look at it. As I stated before, the 
30-day lease rule is not regulation at all. The other rules included in MC—43 
are regulatory measures, and with the one exception of the compensation rule, 
are not in any manner opposed by anyone. 

They provide for written leases, for proper identification of the vehicles, for 
the preservation of records, and for the full assumption of responsibility by the 
‘arrier. The law, itself, provides for this assumption of responsibility and fixes 
penalties for its violation. These rules must be enforced by any reguiatory 
body if regulation is to be effective. 

They further provide that vehicle inspection must be made, that the carrier 
must see to it that the driver fully qualifies physically and in all other require- 
ments. They further provide for the exchange of written receipts upon accept 
ance of a vehicle by the carrier, and upon its release by that carrier at the 
expiration of the lease. 

All that is orderly regulation. But I ask this question: Why is it necessary 
to provide a period of 30 days’ duration of a lease, on top of this regulation? 
If the lease, as written, requires a time or condition certain upon which it 
becomes effective, and a time or condition certain upon which it terminates, 
vests complete responsibility with the carrier for its duration and charges the 
earrier with complete responsibility for the actions of the driver and the 
mechanical condition of the vehicle while it is under lease, what possible dif 
ference can it make to the Commission, the public, or the accomplishment of 
regulatory processes whether the length of term is 1 hour, 1 day, 30 days, or 
a year? 

At one time, a Commission representative said that the 30-day period was 
necessary to insure proper inspection and general compliance with the order, 
inferring, at least, that any shorter period would not suffice. I haven't heard 
that one lately from any Commission representative, but others still voice it. 
Let me point out that this same Commission order—MC-43—also establishes 
rules for interchange of vehicles. 

Those rules covering interchange of vehicles provide for the same inspection 
reports, the same assumption of responsibilities, the same exchange of receipts, 
etc., as are required under the leasing rules. Yet, interchange takes place in 
a matter of minutes and for periods of time ranging from hours to months. 

What manner of thinking is involved which says there is a difference in a 
earrier’s ability to accept his responsibilities, or to evade them, on two vehicles 
acquired the same day, one by interchange and one by lease? Why can he give 
back one of them at any time he is finished with it, but must keep the other at 
least 30 days whether he needs it or not? 
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Yet, MC—48 says just exactly that, and prescribes the same rules for both 
acquisitions 

The third point made by the Commission is that leasing practices tend to 
destroy the integrity of the common carrier-rate scales. If this is true, then 
the Commission must accept the full blame. I elaborated on this question in my 
presentation to the House, so I won't beleaguer the point in repetition. Suffice 
it to say that no carrier can charge a rate which the Commission has not ap- 
proved, and the Commission, at any time, can investigate any rate which it 
may have inadvertently approved. Leasing for 1 day or 1 year cannot alter 
or impair the Commission’s rate powers or responsibilities. 

On the matter of compensation being based on a percentage of the rate, in- 
stead of on tors, miles, or some other factor, | would make this point: 

The contract terms between two parties are surely a managerial responsibility. 
They should not be impaired by bureaucratic rulings. A custom which is as old 
as the trucking industry, and which has proven satisfactory to both parties, 
should not be interfered with. Only chaos and constant confusion can come 
of the stipulation in the leasing rules. 

I submit that any two people of average intelligence can arrive at a figure by 
use of a percentage of rate formula, and then express that same result in terms 
of tons, or miles, or hours. A dollar or a hundred dollars are the same figure, 
regardless of how you arrive at the result. This rule could not affect the amount 
of compensation in any iota, but would simply provide an area of constant 
change and counterchange as to whether or not a percentage rule was actually 
used. It simply is useless and what is worse, is actually destructive of orderly 
regulatior In short, how two people arrive at a satisfactory contract figure is 
none of the Commission’s business. Any figure they do arrive at will always 
be some percentage of the gross revenue, regardless of the method of computa- 
tion. 

In conclusion, I ask the Congress to recognize that the usage of a vehicle in an 
act of commerce is a proper subject for Commission regulation, but that the 
manner of acquisition of a vehicle is properly managerial discretion and is not 
a proper subject for regulation. 

The Interstate Commerce Act regulates the manner in which a vehicle can 
be used in public or private service. It does not and should not regulate the 
manner in which a carrier acquires its vehicles or for what period of time they 
are acquired 

lor every abuse which allegedly occurred during a period when no regulations 
were in effect on the subject of leasing, there are literally thousands of legiti- 
mate leasing arrangements being conducted. 

Il ask the Senate to concur with the House and enact H. R. 3208 into law so 
as to preserve these thousands of useful practices while strengthening the Com- 
mission’s powers to deal with the willful violators. 


Mr. Jecsma. If there are no other statements to be filed, that con- 
cludes the hearings on H. R. 3203, 

(Whereupon at 12:50 p. m., the subcommittee adjourned. ) 

(The following were submitted for the record :) 


INTERSTATE COMMERCE COMMISSION, 
Washington 25, May 20, 1958. 
Hon. CHarLes W. Tosey, 
Chairman, Committee on Interstate and Foreign Commerce 
United States Senate, Washington, D. C. 

My Drar CHAIRMAN Torney: Enclosed is a copy of an order in Ex Parte No. 
MC-43, making the Commission’s motor carrier leasing regulations effective Sep- 
tember 1, 1953. Enclosed also is another order modifying such regulations to 
permit the trip-leasing of farmer-owned trucks used in transporting his agricul- 
tural commodities or livestock to market. These orders were adopted on May 18. 
They deal with the regulations which were the occasion for the introduction of 
S. 925 which is now before your committee. 

The effect of these orders, insofar as S. 925 is concerned, is to prohibit an 
authorized motor carrier from trip-leasing trucks with drivers after September 
1, 1953, with certain exceptions specified in the regulations. Among these ex- 
ceptions is one to permit until March 1, 1954, the trip-leasing of trucks which are 
exempt from our general regulation under section 203 (b) (6) for transportation 
by the motor carrier from the point of destination of the exempt commodities 
to the point of origin and intermediate points, and to permit thereafter the trip- 
leasing by authorized motor carriers of farmer-owned trucks on the return trip 
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for transportation to any point in the State from which the agricultural com 
modities or livestock were transported by the farmer. 
Cordially yours, 
J. HADEN ALLDREDGE, Chairman, 


INTERSTATE COMMERCE COMMISSION 


WASHINGTON 
May 19, 1953. 
EX PARTE NO. MC-43 


Lease and Interchange of Vehicles by Motor Carriers 
MODIFICATIONS OF LEASING RULES AND EFFECTIVE DATE OF ORDER 


NOTICE TO THE PUBLIC: 

By orders entered in this proceeding May 18, 1953, the Commission has fixed 
the effective date of the rules, and has slightly modified certain of the rules 
prescribed herein by order of May &, 1951, other than the so-called 30-day 
minimum lease rule, which is modified in certain particulars by a separate order 

By order entered herein on May 18, 1953, the Commission has modified the 
order of May &, 1951, prescribing the leasing and interchange rules, so that the 
rules shall become effective on September 1, 1953. 


Vodifications of Rules, Other Than 30-Day Rule 


1. SECTION 207.3 Exemptions. 

The opening paragraph of this section has been modified to make the equip- 
ment specified therein subject to section 207.6, which relates to rental of 
equipment to private carriers and shippers. 

Paragraph (e) of this section has been modified so as to apply to “the lease 
of equipment”, in lieu of “equipment”. A paragraph, (f), has been added to 
the section, the effect of which is to exempt from the leasing rules, other than 
sections 207.4 (¢c) and (d), and 207.6, semitrailers and trailers which are not 
drawn by power units leased from the lessors of the semitrailers and trailers. 

2. Secrion 207.4. Augmenting equipment. 

Subparagraph (a) (4) (i) has been revised so as to permit provision in the 
contract, lease or other arrangement for considering the lessee as the owner of 
the equipment, for the purpose of subleasing it under the rules to other authorized 
carriers. 

Subparagraph (a) (4) (ii) has been modified slightly by inserting, after 
“household goods”, the following: “for the transportation of household goods.” 

Paragraph (c), Inspection of equipment, has been amended by adding a sen- 
tence to the paragraph immediately preceding the form, the effect of which 
is to authorize a form of report applicable to nonpowered equipment, when 
such equipment is leased. 

3. Section 207.5 Interchange of equipment. 

Paragraph (c) of this section, relating to drivers of interchanged equipment, 
has been modified so as to permit common carriers holding certificates from the 
Commission authorizing the transportation, over irregular routes, of articles or 
commodities, which, because of their size, weight or shape, require the use of 
special equipment, to perform a through movement of such articles or com- 
modities on such special equipment without change of drivers at the point of 
interchange. 

Paragraph (f) of this section has been modified by the addition of a require- 
ment that power units operated in interchange service shall be identified in 
accordance with the Commission's regulations in Ex Parte No. MC—41, part 
166, Identification of Motor Carrier Vehicles. 

A new paragraph, (g), has been added to this section providing that, for the 
purpose of the interchange rule, a lessee of equipment on a through movement 
involving more than two carriers, shall be considered the owner of the equipment 
for movement to destination, or for return to the originating carrier. This is 
intended to facilitate return of equipment in a 3- or 4-carrier movement. 


Minimum Lease Period as Applied to Farmer-owned Equipment 
In response to petitions of the National Grange, American Farm Bureau, 


United Fresh Fruit and Vegetable Association and International Apple Asso- 
ciation, and as a result of further study of the probable effect of the rule 
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providing for a minimum lease period of 30 days, the Commission has slightly 
modified subparagraph 207.4 (a) (3), which permits the utilization by authorized 
carriers of equipment specified in section 203 (b) (6) of the Interstate Com- 
merce Act (49 U.S. C. 303 (b) (6), for a period of 6 months from the new 
effective date of the rules, under the conditions presently specified in subpara- 
graph 207.4 (a) (3) (i) of the rules. In addition, by a new subparagraph, it 
is provided that an authorized carrier may lease a motor vehicle owned by 
a producer or grower of agricultural commodities or of livestock for any period, 
where the vehicle has been used to transport the agricultural commodities or 
livestock of the producer or grower to market and the motor carrier desires 
to use the vehicle for his transportation on the return of the vehicle, to a point 
in the State where the transportation of the so-called exempt commodities 
originated, provided the carrier is given a statement at the time of the lease, 
signed by the producer or grower, stating the origin and destination of the 
agricultural commodities or livestock, and authorizing the driver to lease the 
vehicle for the return trip. 
GEORGE W. LAIRpD, 
Acting Secretary. 





TITLE 49—TRANSPORTATION 
Chapter I—Interstate Commerce Commission 
Subchapter B—Carriers by Motor Vehicle 
Part 207—LEASE AND INTERCHANGE OF VEHICLES 


EX PARTE NO. MC—43 


LEASE AND INTERCHANGE OF VEHICLES BY Moror CARRIERS 


At a general session of the INTERSTATE COMMERCE COMMISSION, held at its office 
in Washington, D. C., on the 18th day of May, A. D. 1953. 


Upon consideration of the record in the above-entitled proceeding, and of: 


(1) Petition of American Trucking Associations, Inc., dated March 12, 1953, 
to make effective date of order prescribing lease and interchange rules not 
less than 90 days after date of order ; 

(2) Petition of National Fisheries Institute, Inc., dated March 25, 1953, for 
postponement of effective date or order until end of first session of 83d Con- 
gress or in alternative, exempt from application of section 207.4(a) (3) of 
rules equipment specified in section 203(b) (6) of Interstate Commerce Act, 
used in transportation of fish and shellfish ; 

(83) Petition of A. C. E. Transportation Co., Inc., and 20 other carriers, dated 
March 17, 1953, for indefinite postponement of effective date of order or in- 
definite postponement of fixing of effective date, further hearing and oral argu- 
ment on petition prior to action thereon ; 

(4) Reply of Class I Railroads of America, dated April 2, 1953, to the extent 
applicable to the above petitions ; 

(5) Reply of International Brotherhood of Teamsters-Chauffeurs-Warehouse- 
men & Helpers of America, filed April 6, 1953, to the extent applicable to the 
above petitions; 


It appearing, That the Commission, by order herein entered on the date hereof, 
has fixed September 1, 1953, as the date on and after which the rules and reg- 
ulations prescribed by the Commission’s order of May 8, 1951, shall be in force 
and effect, and that the time intervening between the date of this order and 
September 1, 1953, is a reasonable period to enable respondents to comply with 
the said rules and regulations; 

It further appearing, That except to the extent certain relief has been granted 
in orders dated concurrently herewith, the above-described petitions do not state 
adequate grounds for granting the relief sought; and good cause appearing 
therefor: 

It is ordered, That, except to the extent said relief has been granted in the 
concurrently dated orders, the said petitions, be, and they are hereby, denied. 

By the Commission. 


[SEAL] GrorGe W. LatIrp, 
Acting Secretary. 
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TITLE 49—TRANSPORTATION 


Chapter I—Interstate Commerce Commission 


Subchapter B—Carriers by Motor Vehicle 
ParT 207—LEASE AND INTERCHANGE OF VEHICLES 
ORDER 
INTERSTATE COMMERCE COMMISSION 
Ex PArTE No. MC-43 
LEASE AND INTERCHANGE OF VEHICLES BY Morork CARRIERS 
IN THE MATTER OF FIXING THE EFFECTIVE DATE OF THE ORDER 


At a general session of the INTERSTATE COMMERCE COMMISSION, held at its office 
’ in Washington, D. C., on the 18th day of May, A. D., 1953 


Upon further consideration of the record in the above-entitled proceeding: 

It appearing, That on January 12, 1953, the Supreme Court of the United 
States, in an opinion in American Trucking Assns., Inc., et al. v. United States, 
et al.; Eastern Motor Express, Inc. et al. v. United States et al.; and Secretary 
of Agriculture of United States et al. vy. United States et al., Nos. 26, 35, and 36, 
October term, 1952, reported in American Trucking Assns. v. United States (344 
U. S. 298), affirmed judgments entered respectively by the United States District 
Court for the Northern District of Alabama, in American Trucking Associations, 
Inc. v. United States (101 F. Supp. 710), and the United States District Court 
for the Southern District of Indiana, in Hastern Motor Express, Inc., et al. v. 
United States (103 F. Supp. 694), which judgments denied permanent injunctions 
against the enforcement of the order heretofore entered in said proceeding 
prescribing rules and regulations ; 

And it further appearing, That on March 9, 1953, the Supreme Court denied 
a petition for rehearing in the proceedings first above cited, and that on March 
13, 1953, the injunction against enforcement of the said order pending appeal, 
theretofore entered by the United States District Court for the Southern District 
of Indiana was duly dissolved ; 

It is ordered, That the order entered in said proceeding on May 8, 1951, which 
was subsequently modified to become effective upon further order of the Com- 
mission, following the termination in the United States Supreme Court of the 
appeal denied in American Trucking Assns. v. United States (344 U. S. 298), 
be, and the said order of May 8, 1951, is hereby, modified so as to become effective 
September 1, 1953. 

By the Commission. 

[SEAL] GreorcE W. Larrp, 

Acting Secretary. 


TITLE 49—TRANSPORTATION 
Chapter I—Interstate Commerce Commission 
Subchapter B—Carriers by Motor Vehicle 
Part 207—LEASE AND INTERCHANGE OF VEHICLES 
EX PARTE NO. MC-43 
LEASE AND INTERCHANGE OF VEHICLES BY Moror CARRIERS 


At a General Session of the INTERSTATE COMMERCE Com™tIssION, held at its 
office in Washington, D. C., on the 18th day of May, A. D., 1953. 


Upon consideration of the record in the above-entitled proceeding, and of; 

(1) Petition of National Grange, dated February 23, 1953, to postpone until 
January 1, 1954, the effective date of section 207.4 (a) (3) of the lease and 
interchange rules ; 
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(2) Petition of American Farm Bureau, dated March 12, 1953, to postpone 
ndetinitely determination of effective date of rules ; 

(3) Vetition of International Apple Association, dated March 18, 19538, for 
postponement of effective date of order, particularly section 207.4 (a) (3), pend- 


ing action by Congress on certain bills (S. 925 and H. R. 3208) ; 


{) Petition of United Fresh Fruit and Vegetable Association, dated March 
25, 1953, for exemption of haulers of agricultural products from section 207.4 
(a) (3) of leasing rules or postponement thereof, until Congress acts on S. 925 


and H. R. 8203; 

(5) Reply of Class I Railroads of America, dated April 2, 1953, to the extent 
applicable to the above petitions ; 

(6) Reply of International Brotherhood of Teamsters-Chauffeurs-Warehouse- 
men & Helpers of America, filed April 6, 1953, to the extent applicable to the 
above petitions 
and good cause appearing therefor: 

It is ordered, That subparagraph 207.4 (a) (3) of the rules and regulations 
prescribed by order dated May 8, 1951, in the above-entitled proceeding be 
amended to read as follows 

(3) Shall specify the period for which it applies, which shall be not less 
than 30 days when the equipment is to be operated for the authorized carrier 
by the owner or employee of the owner ; excepting, 

(i) That for a period of six months from the date these rules become 
effective, equipment spec fied in section 203 (b) (6) of the Act, 49 U. S. C. 
303 ) (6), may be utilized by authorized carriers under contracts, leases 
or other arrangements applying for less than 30 days, only on condition 
the equipment is being returned over reasonably direct routes from the 
destinations of shipments of the commodities specified in section 208 (b) (6) 
of the Act, 49 U. 8S. ©. 308 (b) (6), or points intermediate thereto, or the 
commercial zones of such destinations and intermediate points, as defined 
by the Commission, to the origins of such shipments, or points intermediate 
thereto, or the commercial zones of such origins and intermediate points, 
as defined by the Commission; and that thereafter, 

(ii) A carrier may lease the motor vehicle owned by a producer or 

rower of agricultural commodities or of livestock for any period where such 
producer or grower uses the vehicle in transporting his agricultural com- 
modities or livestock to market and the motor carrier desires to use it for 

transportation authorized by its certificate on the return of the vehicle to a 

point in the state from which the agricultural products or livestock were 

transported, provided the motor carrier receives at the time of the lease a 

statement signed by such producer or grower, giving the origin and desti- 
nation of the shipment of agricultural commodities or livestock and author- 
izing the driver to lease the vehicle for the return trip ;” 

It is further ordered, That this order shall become effective on September 
1, 1953: 

ind it is further ordered, That the said petitions, to the extent they seek 
greater or different relief than that granted herein, be, and they are hereby, 
denied 

Notice of this order shall be given to the general public by depositing a copy 
thereof in the office of the Secretary of the Commission at Washington, D. C. and 
by filing a copy with the Director, Division of the Federal Register 


[49 Stat. 546, as amended, 49 U. S. C. 304] 

By the Commission. 

[SEAL] GrEorRGE W. Larrp, 
Acting Secretary. 
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TITLE 49—TRANSPORTATION 
Chapter I—Interstate Commerce Commission 
Subchapter B—Carriers by Motor Vehicle 
Part 207—-L& Ask AND INTERCHANGE OF VEHICLES 
EX PARTE NO. MC-—43 
LEASE AND INTERCHANGE OF VEHICLES BY Moror CARRIERS 


At a General Session of the INTERSTATE COMMERCE COMMISSION, held at its office 
in Washington, D. C., on the 18th day of May, A. D., 1953. 


The matter of rules and regulations governing the lease and interchange of 
vehicles by motor carriers prescribed by order dated May 8, 1951, being under 
consideration ; and 

It appearing, That the said rules and regulations have not yet been made 
effective: and 

It further appearing, That pursuant to a consideration of a number of petitions 
filed in the above-entitled proceeding and replies thereto, and upon the record as 
made, some modification and clarification of §§ 207.8, 207.4, and 207.5 is war- 
ranted ; and good cause appearing therefor : 

It is ordered, That the following sections of the said rules and regulations be 
amended as hereafter indicated : 

1. § 207.3—Modify the preliminary statement in this section so that it will 
read as follows: 

“$207.3 Bremptions.—Other than section 207.4 (ec) and (d), relative to 
inspection and identification of equipment, and section 207.6, relative to 
rental of equipment, these rules shall not apply— 

2. § 207.3 (e)—Modify the present paragraph (e) so that it will read as 
follows: 

“(e) To the lease of equipment without drivers by an authorized carrier 
from an individual, copartnership or corporation, Whose principal business 
is the leasing of equipment without drivers for compensation.” 

38. § 207.3—Following paragraph (e) of this section add paragraph (f) as 
follows: 

“(f) To equipment other than a power unit, provided that such equipment 
is not drawn by a power unit leased from the lessor of such equipment.” 

4. § 207.4. (a) (4) (i)—Modify the present subdivision (i) so that it will read 
as follows: 

“(i) For the duration of said contract, lease or other arrangement, except 
that provision may be made therein for considering the lessee as the owner 
for the purpose of subleasing under these rules to other authorized carriers 
during such duration ;” 

5. § 207.4 (a) (4) (ii) —Modify the present subdivision (ii) so that it will read 
as follows: 

“(ii) When entered into by authorized carriers of household goods, for 
the transportation of household goods, as defined by the Commission, during 
the period the equipment is operated by or for the authorized carrier, lessee ;” 

6. § 207.4 (c)—Substitute a period for the colon following the last sentence of 
this paragraph which precedes the “Report of Vehicle Inspection” and add the 
following sentence: 

“When equipment other than a power unit is leased, a form of report ap- 
plicable to such equipment may be used.” 

7. § 207.5 (c)—Modify the present paragraph (c) so that it will read as 
follows: 

“(¢c) Driver of interchanged equipment.—Except as provided in (1) hereof, 
each carrier must assign its own driver to operate the equipment that is 
proposed to be operated from and to the point or points of interchange and 
over the routes or within the territory authorized in the participating car- 
riers’ respective certificates of public convenience and necessity 
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“(1) Authorized common carriers, holding certificates of public conven- 
ience and necessity from this Commission authorizing the transportation, in 
interstate or foreign commerce, over irregular routes, of articles or com- 
modities which, because of their size, weight or shape, require the use of 
special equipment, may perform a through movement of such articles or 
commodities on such special equipment, without change of drivers at the point 
of interchange.” 

8. § 207.5 (f)—Modify the present paragraph (f) so that it will read as 
follows: 

“(f) Identification of equipment. The authorized carriers operating 
equipment in interchange service under this section shall carry with each 
vehicle so operated a copy of the contract, lease, or other arrangement while 
the equipment is being operated in the interchange service. Authorized 
cariers operating power units in interchange service shall identify such 
equipment in accordance with the Commission’s requirements in Ex Parte 
No. MC-41, part 166, Identification of Motor Carrier Vehicles.” 

9. §207.5—Following paragraph (f) of this section add paragraph (g) as 
follows: 

“(g) Through movement involving more than two carriers. For the pur- 
pose of this rule, a lessee of equipment on a through movement involving 
more than two carriers, shall be considered the owner of the equipment 
for the purpose of leasing the equipment for movement to destination or 
for return to the originating carrier.” 

It is further ordered, That this order shall become effective on September 1, 
1953 
Notice of this order shall be given to the general public by depositing a copy 
thereof in the office of the Secretary of the Commission at Washington, D. C., 
and by filing a copy with the Director, Division of the Federal Register. 
[49 Stat. 546, as amended; 49 U. S. C. 304] 


3y the Commission. 
[SEAL] GEORGE W. LaArrD, 
Acting Secretary. 





ADDITIONAL STATEMENT BY H. W. Speyer, PRESIDENT AND GENERAL MANAGER, 
A A A TRANSPORTATION, INC., INDIANAPOLIS, IND. 


My name is H. W. Speyer. I am president of a small motor carrier, which 
operates on a one-way authority from the Interstate Commerce Commission. 
MC-48 regulations would handicap us and interfere with our business most 
seriously. 

This entire situation reminds me of a prediction made some 20 years ago by 
a very good friend of mine, Mr. Tom Snyder, of Central Union Truck Terminal, 
of Indianapolis. Mr. Snyder, well up in years, was quite a well-read man, and 
philosopher. ‘Hans,” he said, ‘there will be two phases to truck regulation. The 
first phase will be when everyone will scramble to get certificates and permits. 
And then comes the second phase. Karl Marx always said that in the long run 
regulatory governmental bodies will always tend to assist the large capitalistic 
concerns to squeeze out the smaller operators. * * *” 

We seem to enter this second phase. The large carriers can no longer get 
additional rights, so they now use this Commission to squeeze out the little 
operators, exactly as Mr. Marx predicted. 

Mr. Chairman, I want to ask you and your committee to pass H. R. 3203 and 
un-Marx or de-Marx this Commission, so that small operators will continue to 
have a chance to earn their living. 

I thank you. 
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SUPREME COURT OF THE UNITED STATES 
Nos. 26, 35 and 36.—October Term, 1952 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 
OF ALABAMA 


26. American Trucking Associations, Inc., et al., Appellants, v. The United States 
of America, Interstate Commerce Commission, et al. 


ON APPEALS FROM THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT 
OF INDIANA 


35. Eastern Motor Express, Inc., et al., Appellants v. The United States of 
America and Interstate Commerce Commission, et al. 


36. The Secretary of Agriculture of the United States, Appellant, v The United 
States of America and Interstate Commerce Commission, et al. 


[January 12, 1953] 


Mr. Justice Reep delivered the opinion of the Court. 

These appeals attack new Interstate Commerce Commission rules governing 
the use of equipment by authorized motor carriers when the equipment is not 
owned by the carrier but is leased from the owner or obtained by interchange 
with another authorized carrier. They were prescribed by the Commission and 
reported Ex Parte No. MC-43, Lease and Interchange of Vehicles by Motor Car- 
riers, 52 M. C. C. 675. As will be seen from the portions we have quoted in the 
Appendix, they principally require carrier inspection; when the equipment is 
leased, control for a minimum of thirty days and a method of compensation 
other than division of revenues between lessor and lessee; and, in the case 
of use of another carrier's equipment, authorization to the exchange point and 
actual transfer of control. Thus the practice of using leased equipment and that 
obtained by interchange is brought into conformity with the regulation of car- 
rier-owned equipment to avoid evils that had grown up in that practice. 

Some six suits were instituted to test the validity of the rules in the district 
courts under 28 U. 8. C. §§ 2321-2325. Three were stayed by orders and one was 
not moved pending disposition of the instant cases." These came here on direct 
appeal from two separate judgments denying the injunctive relief prayed for; 
one in the Southern District of Indiana, Hastern Motor express, Ine. v. United 
States, 103 F. Supp. 694, and the other in the Northern District of Alabama, 
American Trucking Associations, Inc., v. United States, 101 F. Supp. 710. The 
issues there considered and resolved against the applicants concerned the Com- 
mission’s authority under the Motor Carrier Act of 1935, Interstate Commerce 
Act, Part IT, 49 Stat. 543, as amended, 54 Stat. 919, 49 U. S. C. § 301 et seq.: the 
impact of the rules on agricultural trucking and on the guaranteed right of 
authorized carriers to augment their equipment; the application of the Admin- 
istrative Procedure Act, 5 U.S. C. § 1001 et seq.; and the right of the protestants 
to introduce additional evidence in the district courts. Since there were only 
minor differences in the content of the two cases appealed, they may be treated 
together. 

I. Introduction.—We consider at the outset the existing conditions of the 
motor truck industry and its regulation as developed during the Commission’s 
hearings because only against such a background are the rules meaningful. 
Commission authorization in the form of permits or certificates of convenience 
and necessity are a precondition to interstate service by virtue of the Motor Car- 
rier Act. Such authorization, except under the “grandfather” clause, is granted 
only after a showing of fitness and ability to perform and a public need for the 
proffered service. And it specifically limits the scope and business of the per- 
mitted operations in the case of a contract carrier, and the routes and termini 
which may be served by a certificated common carrier.’ 

The Act waives these conditions of agency authorization and service limitations 
for a sizable portion of the industry, however. Most important of the exempt 
operations are those involving equipment used in the transportation of agricul- 


1 Oklahoma-Louisiana Motor Freight Corp. v. United States (D. C. W. D. Okla.) : Movers’ 
Conference of America y. United States (D. C. FE. D. Mich.) : Greyvan Lines, Ine. v. United 
States (D. C. N. D. Ill.), and Apger y, United States (D. C. N. D. Ohio), respectively. 

2 Interstate Commerce Act $§ 206-209. . 
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tural products By and large, the equipment in this category is owned and 
operated by the same person. It falls only within the Commission’s jurisdiction 
over drivers’ qualifications, hours of service and safety.2 And so there is no man- 
date on these exempt oOwner-operators to provide adequate and nondiscriminatory 
service, adhere to published rates, and comply with the strict insurance require- 
ments imposed on shippers authorized for general carriage.* 

Because of the limiting character of the regulatory system, authorized car- 
riers have developed a wide practice of using nonowned equipment. They have 
moved in two directions. The first is interchange. This includes those arrange- 
ments whereby two or more certificated carriers provide for through travel of a 
load in order to merge the advantages of certification to serve different areas. 
In this fashion, a wholly or partially loaded trailer may be exchanged at the 
established interchange point, or even an entire truck travel the line without 
interruption, under the guise of a shift in control. The second is leasing. This 
relates to the use of exempt equipment in authorized operations. Carriers sub- 
ject to Commission jurisdiction have increasingly turned to owner-operator 
truckers to satisfy their need for equipment as their service demands. By a 
variety of arrangements, the authorized carriers hire them to conduct operations 
under the former's permit ov certificate. Such operators thus travel approved 
routes with nonexempt property, and in the great majority of instances sever 
connections with their lessee carrier at the end of the trip. 

The use of nonowned equipment by authorized carriers is not illegal, either 
under the Ret or the rules under consideration.’ But evidence is overwhelming 
that a number of satellite practices directly affect the regulatory scheme of the 
Act, the public interest in necessary service and the economic stability of the 
industry, and it is on these that the rules focus. It appears, for instance, that 
while many arrangements are reduced to writing, oral leases are common; some 
were concluded after the trips were made and in several cases exempt operators 
solicited business themselves with blank authorized carrier forms or other evi- 
dence of agency. It is strongly urged that this very informality of the contractual 
relationship between carrier and exempt operator creates conditions in the in- 
dustry inconsistent with those which the Act contemplates. Proof was proffered 
during the proceedings that the informal and tenuous relationships in lease and 
interchange permit evasions of the limitations on certificated or permitted au- 
thority. Since the driver of the exempt equipment is not an employee of the 
carrier, sanctions for violation of geographical restrictions are clearly difficult to 
impose, especially in the case of the single-trip lessor. Interchange may, as well, 
become a device to circumvent geographical restrictions in the certificate. The 
practice of authorized carriers conducting operations beyond the territory they 
are entitled to serve under cover of a lease from the local carrier was clearly 
shown in the evidence before the Commission. It appeared, in fact, that some 
of these operations are entirely fictional, being created ad hoc after the trip 
is miie—and this at times in the wake of a specific denial by the Commission 
of an application to serve the area. 

It was also alleged, and shown by evidence of some incidents, that the Com- 
mission’s safety requirement were not observed by exempt lessors. Because 
of the fact that the great bulk of the arrangements cover only one trip, leasing 
carriers have little opportunity or desire to inspect the equipment used, especial- 
ly in cases where the agreement is made without the operator’s appearance at 
the carrier’s terminal. Enforcement sanctions by the carriers for violation 
would be clearly as difficult to impose as route standards. Hence, the carrier 
may not extend the supervision of rest periods, doctor’s certificates, brakes, 
lights, tires, steering equipment and loading, normally accorded his own em- 
ployees and vehicles, to equipment and drivers secured through lease. And the 
owner-operator himself is called upon to push himself and his truck because of 


‘The Commission’s safety regulations are published at 49 CFR, Part 191-196 Section 
208 (b) also exempts (1) school transportation, (2) taxieabs, (83) hotel service, (4) 
national park transportation, (4a) farmers, (5) cooperatives, (7) newspapers, (7a) 
airlines, (8) local service, and (9) “casual” transportation 

*See Interstate Commerce Act §§ 209 (b), 216 (e), 217 (b). and 49 CFR, Part 174 

‘It apparently is difficult to generalize about the economic significance of leasing and 
interchange A survey made by the Bureau in 1947 disclosedo nly that about two-thirds 
of the carriers did not lease. The desirability to each carrier would be affected by many 
variables, of course, including the number of trucks he owned, the volume and stability of 
local demand and the extent of his carrying authority. 

“It appears, however, that a number of states control the practice already. Washington, 
which has filed an intervenor brief here urging affirmance, is notble in requiring approval 
of leases, 30-day minimum lease period, and that the driver be an employee of the carrier. 
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the economic impact of time spent off the road and investment in repairs on 
his slim profit margin.’ Further, the absence of written agreements has made 
the fixing of the lessee’s responsibility for accidents highly difficult. 

Consequences on the economic stability of the industry were also noted. The 
carrier engaged in leasing practice is at the merey of the cost and supply of 
exempt equipment available to him. Hence, he may at times find himself un- 
able to undertake shipping obligations because no trucks are available willing 
to make a relatively unprofitable trip or to assume the burdens of less-than 
carload service. Certification is granted on a showing that a concern is fit and 
willing to provide nondiscriminatory service required by the public convenience. 
To sustain this obligation, the authorized integrated carrier who finds his leasing 
competitor only willing to undertake the more profitable ventures may be obliged 
to rely on miscellaneous freight without compensating economie long carload 
hauls to sustain estimated profit margins. 

Use of exempt equipment by authorized carriers also tends to obstruct normal 
rate regulation. Schedules are traditionally grounded in costs. But the cost 
picture of a carrier who depends largely on leased equipment is far different 
from that of a carrier owning his own trucks. Not only is the latter able to 
undertake operations with relatively slight investment. As well, his current 
overhead involved in operating leased equipment is solely administrative, the 
owner of the exempt equipment bearing the expense of gas, oil, tires, wages and 
depreciaton out of his share of the fee. And to refer to the exempt owner's own 
expenses as determinative of what is a “reasonable” rate would be manifiestly 
impossible as long as the relationships between lessor and lessee are too tenuous, 
short-termed and informal and the compensation of each based on a division 
of revenue. 

It is claimed that the practice in fact has had a demoralizing effect on the 
industry Authorized carriers find it advantageous to eXpand their operations 
by leased equipment because of the fact that no investment is required, nor is the 
risk of empty return trips and other overhead incurred. Hence, carriers owning 
their own trucks face a fluid rate structure in competition with those specializing 
in use of exempt equipment, especially where such equipment is offered for a 
trip, as it often is, for expenses. There is thus a pressure on the certificated 
operator to enter the leasing field and hence expand the effect of these conditions 
and practices on eflicient, safe and nondiscriminatory truck service which the 
Act is designed to promote. 

Il. Commission Proceedings.—All before us admit the difficulties which have 
developed. In fact, the Commission has considered them for some years, As 
early as 1940, following complaints, the Bureau of Motor Carriers held hearings 
on the subject which culminated in a statistical report in 19438. The necessity 
of maximum use of transportation resources during the war postponed any action 
thereafter until 1947.° In that year, however, the Director of the Bureau rein 
stituted discussion, had suggested regulations drafted, and drew on his field staff 
for reports of the use of the exempt vehicles by authorized carriers. The present 
proceedings were instituted by the Commission on January 9, 1948, when it be 
came apparent that carrier agreement regarding a proper solution was unlikely. 
Its order, published at 13 Fed. Reg. 369, declared all authorized carriers respond- 
ents and set forth the practices to be investigated, four possible schemes of 
reculation, and suggested rules. <A qualified examiner thereafter heard some 80 
witnesses in Washington and St. Louis, and issued a report and proposed rules. 
A full report by the Commission’s Division 5 followed on June 26, 1950, confirming 
the examiner's findings and amending his proposals,” and, following petitions 
for reconsideration, the entire Commission reopened proceedings for oral argu 
ment. The Commission’s report, dated May &, 1951, in effect adopted the 





7The conclusion that highway safety may be impaired rests admittedly on informed 
speculation rather than statistical certainty. A road check examination conducted by the 
Bureau did not indicate any significant difference in the number of safety violations between 
leased and owned vehicles. 

%See General Order O. D. T. 3, revised, §§ 501.5 (d), 501.9, 501.10, 501.13, July 14 
1942, 7 Fed. Reg. 5445 et seq., requiring full leasing, interchange and division of revenues 
I. C. C. Emergency Order No. M—1, June 11, 1942, §§ 215.101, 215.105, 7 Fed. Reg. 4429 
and I. C. C. Emergency Order M—6, November 1, 1945, § 176.10 (a), 10 Fed. Reg. 13595. 


°Eae Parte No WwC—48, Lease and Interchange of Vehicles by Motor Carriers, 51 
mx. ©. ©. er. . ‘ 
The change went to the heart of the problem. The examiner had suggested a require 


ment that the rental be of at least 30 days’ duration and that compensation be on a basis 
other than a division of revenues Division 5 rejected both provisions, recognizing that 
they would in effect abolish trip leasing 
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Examiner’s proposed rules, after affirming and reiterating the nature and effect 
of leasing and interchange practices on the industry and regulation under the 
Act 

Ill. The Rules.—In this final form, the rules establish as conditions to the use 
of nonowned equipment by authorized carriers the reduction of the contracts to 
writing. Rule § 207.4 (a) (2),52M.C. ©. 743. It is required that such contracts 
vest exclusive possession of, and responsibility for, the equipment in the author- 
ized carrier during the rental, Rule § 207.4 (a) (4), the life of which must exceed 
thirty days when the driver is the owner or his employee. Rule § 207.4 (a) (3). 
Finally the contract must fix the compensation of the lessor, which may not be 
measured by a percentage of the gross revenue. Rule § 207.4 (a) (5). Inter- 
change agreements between two authorized carriers must also be in writing and 
the equipment must be driven by an employee of the certificated carrier over 
whose authorized route it travels. Rule § 207.5 (a), (¢). 

The rules also require inspection of nonowned equipment when the lessor 
carrier takes possession, Rule § 207.4 (c), as well as the identification of the 
trucks as within its responsibility, Rule § 207.4 (d), and the testing of the 
driver’s familiarity with Motor Carrier Safety Regulations. Rule § 207.4 (e). 
Records of the use of rented and interchanged equipment are mandatory. Rule 
§ 207.4 (f). 

IV. Commission Authority.—Appellants foeus their principal attack on the 
lease provisions requiring thirty-day period of carrier control and a measure of 
compensation other than revenue splitting. All agree that the rules thus abolish 
trip leasing. Unfortunate consequences are predicted for the public interest be- 
cause the exempt owner-operator will no longer be able to hire himself out at 
will—-in sum, that the industry’s ability to serve a fluctuating demand will suffer 
and transportation costs accordingly go up. It is the Commission’s position that 
the industry and the public will benefit directly because of the stabilization of 
conditions of competition and rate schedules, and that in fact the continued 
effectiveness of the Commission’s functions under the Motor Carrier Act are 
dependent on regulation of leasing and interchange. Needless to say, we are ill 
equipped to weigh such predictions of the economic future. Nor is it our function 
to act as a super-commission. So we turn to the legal considerations so strongly 
urged on us. 

Here, appellants have framed their position as a broadside attack on the 
Commission’s asserted power. All urge upon us the fact that nowhere in the Act 
is there an express delegation of power to control, regulate or affect leasing prac- 
tices,”’ and it is further insisted that in each separate provision of the Act grant- 
ing regulatory authority there is no direct implication of such power. Our func- 
tion, however, does not stop with a section-by-Section search for the phrase 
“regulation of leasing practices” among the literal words of the statutory pro- 
visions. Asa matter of principle, we might agree with appellants’ contentions if 
we thought it a reasonable canon of interpretation that the draftsmen of acts 
delegating agency powers, as a practical and realistic matter, can or do include 
specific consideration of every evil sought to be corrected. But no great ac- 
quaintance with practical affairs is required to know that such prescience, either 
in fact or in the minds of Congress, does not exist. National Broadcasting Co. v. 
United States, 319 U. S. 190, 219-220; Phelps Dodge Corp. v. Labor Board, 313 
U.S. 177, 193-194. Its very absence, moreover, is precisely one of the reasons why 
regulatory agencies such as the Commission are created, for it is the fond hopes 
of their authors that they bring to their work the expert’s familiarity with in- 
dustry conditions which members of the delegating legislatures cannot be expected 
to possess. United States v. Pennsylvania R. Co., 323 U. 8. 612. 

Moreover, we must reject at the outset any conclusion that the rules as a whole 
represent an attempt by the Commission to expand its power arbitrarily; there is 
clear and adequate evidence of evils attendant on trip leasing. The purpose of 
the rules is to protect the industry from practices detrimental to the maintenance 





” The Act as originally drafted included, as a definition of carriers, all engaged in 
transportation “whether directly or by a lease.’”’ § 203 (a)(14), 15), 49 Stat. 544, 545. 
The “added language [was] intended to check evasion of the act by bringing within its 
terms such transportation operations as are performed through the leasing of motor 
vehicles or other similar arrangements which may constitute either commerce or contract 
carriage, according to the particular nature of the arrangements. The language inserted 
will enable the Commission to strike through such evasions where the facts warrant it.” 79 
Cong. Rec. 5651. The terminology was stricken by the Transportation Act of 1940, 54 
Stat. 898, 920. which, however, introduced no qualification and which, as we have indicated, 
was merely “[flor purposes of clarity.”” Thomson vy. United States, 321 U. 8S. 19, 23. 
See 86 Cong. Rec. 11546. 
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of sound transportation services consistent with the regulatory system. Sections 
216 (b) and 218 (a) of the Act, for instance, require the filing of a just and 
reasonable rate schedule by each common carrier, and the violation of these rates 
and the demoralization of rate structures generally are a probable concomitant of 
current leasing practices. Section 204 (a) (2) requires the Commission to 
impose rules relating to safety of operation for vehicles and drivers. These are 
likewise threatened by the unrestricted use of nonowned equipment by the com- 
mon earriers. And the requirements of continuous service in § 204 (a) (1), of 
observance of authorized routes and termini under §§ 208 (a) and 209 (b), and 
the prohibitions of rebates, §§ 216 (d), 217 (b), 218 (a) and 222 (c), also may be 
ignored through the very practices here proscribed. 

So the rules in question are aimed at conditions which may directly frustrate 
the success of the regulation undertaken by Congress. Included in the Act asa 
duty of the Commission is that “[t]o administer, execute, and enforce all provi- 
sions of this part, to make all necessary orders in connection therewith, and to 
prescribe rules, regulation, and procedure for such administration.” § 204 (a) (6). 
And this necessary rule-making power, coterminous with the scope of agency 
regulation itself, must extend to the “transportation of passengers or property by 
motor carriers engaged in interstate or foreign commerce and to the procurement 
of and the provision of facilities for such transportation,” regulation of which is 
vested in the Commission by § 202 (a). See also § 203 (a) (19). 

We cannot agree with appellant’s contention that the rule-making authority of 
§ 204 (a) (6) merely concerns agency procedures and is solely administrative. 
It ignores the distinct reference in the section to enforcement. To so limit the 
Commission’s power would strip it of authority specifically provided for by 
§ 212 (b). That section permits transfer of certificate or permit “pursuant to 
such rules and regulations as the Commission may prescribe.” It does not strain 
logic or experience to look upon leasing of exempt equipment and interchange 
as a transfer, temporary in nature, of the carrier’s authorized right to serve his 
specified area; in fact we think this interpretation dramatically supported here 
by the evidence that owner-operators themselves take the initiative in securing 
cargoes, while the carriers accept only the administrative function of appreving 
the use of the nonowned equipment over their authorized routes and under their 
names. It is an unnatural construction of the Act which would require the Com- 
mission to sit idly by and wink at practices that lead to violations of its provi- 
sions. 

We hold then that the promulgation of these rules for authorized carriers 
falls within the Commission’s power, despite the absence of specific reference 
to leasing practices in the Act. See General Tank Car Corp. v. Terminal Co., 
308 U. S. 422, 482. The grant of general rule-making power necessary for en- 
forcement compels this result. It is foreshadowed, of course, by United States v. 
Pennsylvania R. Co., 323 U. §. 612. That case validated an order requiring rail- 
roads to lease cars to a competing carrier by sea, in spite of the inability of the 
Commission to ground its action on some specific provision of the Act. 323 U. S., 
at 616. This Court pointed to the fact that the “unquestioned power of the 
Commission to require establishment of [through] routes would be totally fruit- 
less, without the correlative power to abrogate the Association’s rule which pro- 
hibits the interchange.” 323 U.S., at 619. There is evidence here that convinces 
us that regulation of leasing practices is likewise a necessary power; in fact, we 
think its exercise more crucial than in United States v. Pennsylvania R. Co. 
The enforcement of only one phase of the Act was there endangered; here, prac- 
tically the entire regulatory scheme is affected by trip-leasing. 

A fair analogy appears between the conditions which brought about the Motor 
Carrier Act and those sought to be corrected by the present rules, confirming 
our view of the Commission’s jurisdiction. Then as now the industry was 
unstable economically, dominated by ease of competitive entry and a fluid rate 
picture. And as a result, it became overcrowded with small economic units 
which proved unable to satisfy even the most minimal standards of safety or 
financial responsibility." So Congress felt compelled to require authorization 
for all interstate operations to preserve the motor transportation system from 
over-competition, while at the same time protecting existing routes through the 
“oerandfather” clause.” The Commission’s rule-making here considered is based 





1 Regulation of Transportation Agencies, S. Doc. No. 152, 73d Cong., 2d Sess. 14-15, 
22-35, 226: 79 Cong. Ree. 12196, 12209; Hearings, Senate Committee on Interstate Com 
merce, on S. 1629, 74th Cong., Ist Sess., Part I, 78-80, 404-405, 410-411. 

1279 Cong. Rec. 12207-12211 ; 12222-12225 
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on conditions that similarly threaten, though perhaps to a lesser degree, the 
efficient operation of the industry today. 

And as exercised, the power under § 204 (a) (6) is geared to and bounded 
by the limits of the regulatory system of the Act which it supplements 
it is thus as clearly defined for constitutional purposes as the specified functions 
of the Commission, and so reliance on Schecter Poultry Corp. v. United States, 295 
U.S. 495, 529, and Panama Refining Co. v. Ryan, 293 U. 8S. 388, 435, is misplaced. 
We reject for similar reasons the contention that Federal Power Commission v. 
Panhandle Eastern Pipe Line Co., 337 U.S. 498, is controlling here. Our holding 
that the Federal Power Commission’s authority did not extend to production 
and gathering of natural gas was specifically grounded in a provision of the 
Natural Gas Act to that effect. 337 U.S. at 504-505. 

V. The National Transportation Policy.—What we have said above answers 
appellants’ companion contention that the rules are invalid because they violate 
the National Transportation Policy as set out in 49 U. 8S. C., preceding § 1. 
Regulation under the act is there declared to be in the interests of the preserva- 
tion of the inherent advantages of all modes of transportation, and of an 
economically sound, safe, and efficient industry. See United States v. Rock 
Island Motor Transit Co., 340 U. S. 419, and United States v. Teras & Pacific 
Votor Transportation Co., 340 U.S. 450 But no overly-nice distinction between 
aw and policy is needed to support the view that the question is hardly one 
for the courts: it is clear that the rules represent, at best, a compromise between 
stability and flexibility of industry conditions, each alleged to be in the national 
interest, and we can only look to see if the Commission has applied its familiarity 
with transportation problems to these conflicting considerations. The mere fact 
that a contrary position was taken during the war years when active inter 
change and leasing were required,” that the Commission has never before re 
tricted trip-leasing and has in fact approved it from time to time,” does not 
change our function 


VI. Reasonableness of Rules and Ercmptions Therefron The relationship of 
these rules to the regulatory scheme they are designed to protect forms a basis 
for the answer to the various allegations that certain rules are arbitrary. For 
our purposes, such an argument must mean that the Commission had no reason 
able ground for the exercise of judgment In the instant case, such is not the 


situation; the evidence marshalled before the Commission plainly supports the 
conclusion that the continued effectiveness of its regulation requires the rules 
prescribed 

We also affrm a reasonable relationship between the aims of the federal regu 
latory scheme and the exemptions in the rules. That as to interchange between 
carriers over routes which both are authorized to serve, Rule § 207.5 (a), is 
founded on the proposition that unauthorized certificate extensions are here 
impossible rhe exemption extended to trucking equipment used in railway 
express operations, Rule § 207.8 (b), which are largely confined to municipalities 
and contiguous areas, and short trips, duplicates the similar exemption applicable 
to contract and common carriers in Rule § 207.3 (©) It is alleged that the 
exclusion of the substituted motor-for-rail transport equipment from the rules’ 
coverage by Rule § 207.8 (b) also is bused on the fact that the evils of unauthor 
ized service, lax observation of saiety regulations, and demoralized competitive 
conditions are not present in such operations. As the Commission found, the 
leasing practices in the field are undertaken through long-term contracts with 
certain established lessors, and the equipment inspected and controlled by the 
railroads, and identified with its name. In such a context, the exemption is not 
unreasonable ; certainly it is net required that the Commission extend its super 
visory activities under the rules into fields where the evidence before it indicates 
no need, merely to satisfy some standard of paper equality. And this is especially 
so in tht field of substituted motor-for-rail carriage which falls within the Com- 
mission's strict regulation by virtue of the restrictions which we approved in 
United States vy. Rock Isiand Motor Transit Co., 340 U. S. 419, and United States 
v. Texvas & Pacific Motor Transportation Co., 340 U. 8. 450. The exemption for 
plans of operations merged under § 5 of the Act, Rule § 207.8 (d), is said to have 


see Tootnote S, supra 

* Dixie Ohio Express Co. Common Carrier Application, 17 M. C. C. 735: Greyvan Lines, 
Ine, Common Carrier Application, 32 M. C. C. 719. See, however, I. C. C. Administrative 
Ruling No. 4, August 19, 1936, which represents an early effort on the part of the Com 
mission to bring leased equipment under the control of the carriers for purposes of the Act. 
This was apparently abandoned after this Court’s decisions in United States v. Rosenblum 
Truck Lines, Inc., 315 U. S. 50, and Thomson vy. United States, 821 U. S. 19. 








os 


AMENDMENT TO INTERSTATE COMMERCE ACT 177 


been directed solely toward Allied Van Lines, whose § 5 proceeding, reported 
Evanston Fireproof Warchouse—Control—Allicd Van Lines, 40 M. C. C. 557, 
involving a unique leasing arrangement by stockholding hauling agents unde 
the company’s name, has already been scrutinized by the Commission. Since 
Allied operates entirely with equipment supplied under this arrangement, and 
since the Commission has specifically approved it, it seems to us that the exemp 
tion has a reasonable basis; the guarantees of insurance coverage, financial 
responsibility, lessee route control and equipment identification in Allied’s opera 
tions, 40 M. C. C. 551, 563-566, promise protection against the evils the rules seek 
to correct, 

VII. Preservation of the Right to Augment Equipment.—Appellants further 
contend, however, that the rules in effect will violate the protections in §§ 208 (a) 
and 209 (b) of the Act of the carriers’ right to augment their equipment 
We do not agree. The provisos in question are not to be read as blanket restric 
tions on the Commission’s regulatory powers; they are aimed at the restrictions 
on the increase in volume of traffic through acquisition of additional vehicles. 
Clearly, a numerical limitation would be invalid, but the Commission’s refusal 
to permit carriers to secure and use equipment which does not satisfy its safety 
loading, and licensing rules would not. As we pointed out in Crescent Earpress 
Lines, Inc., v. United States, 820 U. S. 401, 408, in sustaining a certificate limited 
to seven-passenger vehicles, since § 20S “requires the Commission to specify the 
service to be rendered, this could not be done without the power to specify the 


general type of vehicle te be used.” We think it equally apparent that regulation 
of the conditions and circumstances of the use of nonowned vehicles is not a 
“limitation on the addition of more vehicles of the authorized type.” 320 U. S., 
at 409 


VIII. Preservation of Agricultural HRremption As indicated above, the Act 
also exempts from Commission jurisdiction “motor vehicles used in carrying 
property consisting of ordinary livestock, fish (including shell fish), or agricul: 
tural commodities (not including manufactured products thereof), if such motor 


vehicles are not used in carrying any other property, or passengers, for com 


pensation”; § 208 (b) (6). and appellants, and particularly the intervening 
Secretary of Agriculture, urge that the rules will drastically reduce the signifi 
cance of this section in violation of Congress’ intent All admit, of course, that 


the rules do not directly apply to agricultural equipment; it is merely required 
that authorized carriers using such trucks comply with certain provisions. But 
it is contended that the preconditions to such use imposed on those within Com 
mission jurisdiction will wipe out much of the traffic which the agricultural 
carriers have heretofore engaged in. It appears, for instance, that a substantia 
leasing is built on agricultural haulers who would otherwise return empty to 
their place of departure, having unloaded the farm produce carried; the author 
ized carriers have found them prepared to accept a one-trip engagement for the 
return route. The thirty-day lease provision will make such arrangements im 
possible. 

We are unable, however, to conclude that the economic danger to the agricul 
tural truckers from these rules constitutes a violation of § 208 (b) (6) The 
mere fact that commercial carriers of agricultural products will hereafter be 
required to establish their charges on the basis of an empty return trip is not 


the same as bringing them within Commission jurisdiction generally. The ex 
eliption extends, by its own words, to carriage of agricultural products, and not 
to operations where the equipment is used to carry other property Needless 


to say, the statute is not designed to allow farm truckers to compete with author 
ized and certificated motor carriers in the carriage of nonagricultural products 


or manufactured products for off-the-farm use, merely because they have exemp 


“See, 208. (a) Any certificate issued under section 206 or 207 shall specify the service 
to be rendered * * *: Provided, howevrer, That no terms, conditions, or limitations shall 
restrict the right of the carrier to add to his or its equipment and facilities over the routes, 
between the termini, or within the territory specified in the certificate, as the development 
of the business and the demands of the publie shall require.” 

“Sec, 209. (b) * * * The Commission shall specify in the permit the business of the 
contract carrier covered thereby and the scope thereof * * * Provided, however, That no 
terms, conditions, or limitations shall restrict the right of the carrier to substitute or add 
contracts within the scope of the permit, or to add to his or its equipment and facilities 
within the scope of the permit, as the development of the business and the demands 
of the public may require 

16 Likewise exempted are “motor vehicles controlled and operated by any farmer when 
used in the transportation of his agricultural commodities and products thereof, or in the 
transportation of supplies to his farm.”’ § 203 (b) (4a). 


36105—53——-13 
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tion when carrying only agricultural products. We can therefore find nothing 
in it which implies protection of agricultural truckers’ right to haul other prop- 
erty, even though from an economic standpoint that right is important to pro- 
tect profit margins. Regulated truckers must also receive protection upon their 
restricted routes and limited earriage. A balance between these competing 
factors, carried out in accordance with congressional purpose,” does not seem 
to us unreasonable or invalid. 

IX. Agency Procedure.—We need not pause long over certain procedural objec- 
tions which appellants have interposed. They object that the rules were the 
product of proceedings fatally at variance with certain requirements of the 
Administrative Procedure Act. Appellants in No. 35 point to the requirement of 
& 7 (ce), that “the proponent of a rule or order shall have the burden of proof,” 
and insist that the Commission, or its Motor Carriers Bureau which drew up 
sugg°sted rules published as a supplement to the hearing order, 13 Fed. Reg. 
369, did not satisfy this burden by preponderating evidence. But even assuming 
that the Commission was a statutory “proponent” of the regulation and that it 
did not actively introduce the requisite degree of proof in support of its position, 
we think it plain that the requirement is inapplicable to the instant proceedings. 
‘or § 7 of the Administrative Procedure Act, is limited by its own terms to 
“hearings which section 4 or 5 requires to be conducted pursuant to this section.” 
Turning to those sections, it is found that they invoke § 7 only when specified 
by statute: “Where rules are required by statute to be made on the record after 
opportunity for an agency hearing, the requirements of sections 7 and 8 shall ap- 
ply in place of the provisions of this subsection.” “* In short, § 7 applies only when 
hearings were required by the statute under which they were conducted to be 
made on the record and with opportunity for oral hearing. As we have pointed 
out, the rule-making authority in the instant case stems from § 204 (a) (6) of the 
Motor Carrier Act; nothing there requires record or hearing, in direct contrast 
with the rate-making procedure provisions of §§$ 216 (e) and 218 (b). Hence, 
whatever our view of the substantiality of the evidence, we do not think that the 
rules must fall because the Commission failed to assume and satisfy a “burden of 
proof.” 

Similar reasoning supports our conclusion that § 8 (b) of the Administrative 
Procedure Act, which requires that decisions shall “include a statement of (1) 
findings and conclusions” invoked by appellants in No. 26, is likewise inapplicable. 
lor it, in turn, is limited to a “hearing * * * required to be conducted in con- 
formity with section 7.” 

X. Right to Introduce Evidence of Confiscation.—Finally, appellants assign as 
error the refusal of the District Court in No. 35 to permit introduction of addi- 
tional oral evidence there. Their offer of proof indicated that it would concern 
the ‘value of Plaintiff's property and rights” and “the effect of the order on said 
property and rights.” This Court has indicated many times, it is true, that 
those concerned with an order affecting their just compensation for transporta- 
tion services must be heard; indeed, their right to introduce evidence to support 
the claim that the order in question will unconstitutionally confiscate their prop- 
erty may be enforced even in the District Court, if the Commission bars an 
opportunity to do so. Manufacturers R. Co. v. United States, 246 U. S. 457, 488— 
490: St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 58-54: Baltimore 
¢ Ohio R. Co. v. United States, 298 U. S. 349, 362-369: New York v. United States, 
331 U. S. 284, 334-835. 





Che National Transportation Policy, 49 U. §. C., preceding § 1, specifically refers to 
“fair and impartial regulation of all modes of transportation subject to the provision of 
this Act, so administered as to recognize and preserve the inherent advantages of each.” 

Section 4 of the Administrative Procedure Act sets out only the following applicable 
re rements 

a) Notice.—-General notice of proposed rule making shall be published in the Federal 


Register (unless all persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law) and shall inelude (1) a 
statement of the time, place, and nature of public rule-making proceedings: (2) reference 
to the authority under which the rule is proposed: and (3) either the terms or substance 





of the proposed rule or a description of the subjects and issues involved. * * #* 

hb) Procedures After notice required by this section, the agency shall afford interested 
persons an opportunity to participate in the rule making through snbmission of written 
views, or arguments with or without opportunity to present the same orally in any 
manner: and, after consideration of all relevant matter presented, the agency shall incor 
porate in any rules adopted a concise general statement of their basis and purpose.” 
There is ro question but that the Federal Register notice and participation requirements 
were satisfied. See p. 8, supra. 
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But the right is not to be construed as an avenue toward delay. The claim 
‘of confiscation must be substantial, the import of the proffered evidence clear, 
and the inability to test the question before the Commission patent, in order to 
justify an oral hearing on the question in the courts. In the case at bar, appel- 
lants seek in substance to show that the outlawing of trip-leasing will affect thefr 
business ; perhaps they might even be able to prove that some concerns would fail 
if they were unable in the future to resort to nonowned equipment for short 
periods. In this context, however, we do not think that a right to trial de novo 
is atuomatically established merely because the Commission denied a petition 
for rehearing which invoked constitutional principles. In the first place, there 
was in truth a multitude of evidence before the Commission on the importance 
of trip-leasing to some concerns. Moreover, we are clear that appellants had an 
opportunity to introduce this very evidence in the agency proceedings, for it 
required no great prescience, in view of the notice of the hearings published by 
the Commission, to know that they would concern the importance and desirability 
of the very practices appellants seek to protect. 

“Confiscatory” is not a magie word. Whether it should open the door to fur- 
ther proceedings depends on the nature of the order attacked. We think a claim 
of rate confiscatoriness, which was the concern of the cases just cited, stands on 
a fundamentally different footing from that made in the instant case.” Rate- 
making represents an order affecting the volume of income; it is said to confiscate 
property when it prohibits a reasonable return on investment beyond operating 
and initial costs. But the economic significance of the abolishment of trip 
leasing is not nearly so direct. The Commission has merely determined by what 
method the carrier's income is to be produced, and not how much it may charge. 

It is true that we have admonished the Commission and the courts to permit 
introduction of evidence on the economic impact of a rate order where the claim 
that it could not have been proffered during the original proceedings was genu 
ine. But that was because the “constitutional right of compensation,” St. 
Joseph Stock Yards Co. v. United States, 298 U. 8S. 38, 54, was drawn in question. 
Here, appellants can make no comparable claim. They attack an order which is 
valid even if its effect is to drive some operators out of business. As we have 
indicated, the rule-making power is rooted in and supplements Congress’ regula 
tory scheme, which in turn derives from the commerce power. The fact that the 
value of some going concerns may be affected, therefore, does not support a claim 
under the Fifth Amendment, if the rules and the Act be related, as we have said 
they are, to evils in commerce which the federal power may reach.” This being 
the case, appellants had no constitutional claim in support of which they are 
entitled to introduce evidence de novo, and the court did not err in sustaining the 
objection thereto. 


Affirmed. 


APPENDIX 


Rules prescribed governing the practices of authorized carriers of property by 
motur vehicle in Interstate or Foreign Commerce in (1) augmenting equipment, 
(2) interchanging of equipment, and (38) renting vehicles or equipment to 
private carriers or shippers 


* * * * * ok ok 


§ 207.3. Exremptions.—Other than § 207.4 (ec) and (d) relative to inspection at 
identification of equipment, these rules shall not apply 

(a) To equipment leased by one authorized carrier operating over regular 
routes to another authorized carrier operating over regular routes and operated 
between points and over routes which both lessor and lessee are authorized t 








1 We have already noted the Motor Carrier Act itself distinguishes between th cope of 
a hearing required in rate proceedings and those held in relation to general rule-maki 
under § 204 (a) (6). 

*” Compare the principles applicable to rate-making with what we have said about the 
Fifth Amendment in the related field of wage and hour laws under the commerce power 
United States v. Darby, 312 U. S. 100, 125 This Court has pointed out many times thet 
the exercise of the federal commerce power is not dependent on its n 
economic status quo: the Fifth Amendment is no protection against a congressional sele 
of business regulation otherwise valid, merely because it disturbs the profitabilit 





enance cf he 





methods of the interstate concerns affected Labor Board vy. Jones & Lauahi S Corp 
301 Uv. S. 1, 438-45: Currin v. Wallace, 306 U. S. 1, 13-15 United States , 

Royal Co-operative, Inc., 307 U. S. 533, 572-573 North American (Ce v. See f d 
Erchanae Comm’n, 327 U. S. 686, TO07T—710; American Po r & Light Co. v. Securities « 


Pachancve Comm’n, 329 U. S. 90, 106-108 
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serve, and to equipment leased by one authorized carrier operating over irregular 
routes to another such carrier and operated between points and within territory 
which both the lessor and lessee are authorized to serve; 

(b) ‘To equipment utilized wholly or in part in the transportation of railway 
express traffic, or in substituted motor-for-rail transportation of railroad freight 
moving between points that are railroad stations on railroad billing; 

(c) To equipment utilized in transportation performed solely and exclusively 
within any municipality, contiguous municipalites, or commercial zone, as defined 
by the Commission ; 

(d) To equipment utilized by an authorized carrier in transportation performed 
pursuant to any plan of operation approved by the Commission in a proceeding 
arising under section 5 of the Interstate Commerce Act. 

* * * ok 


§ 207.4 Augmenting equipment.—Other than equipment exchanged between 
motor common carriers in interchange service as defined in § 207.5 of these rules, 
authorized carriers may perform authorized transportation in or with equip 
ment which they do not own only under the following conditions : 

(a) The contract, lease, or other arrangement for the use of such equipment 

(1) Shall be made between the authorized carrier and the owner of the 
equipment 

2) Shall be in writing and signed by the parties thereto, or their regular 
employees or agents duly authorized to act for them in the execution of con 
tracts, leases, or other arrangements ; 

(3) Shall specify the period for which it applies, which shall be not less than 
30 days when the equipment is to be operated for the authorized carrier by the 
owner or employees of the owner; 


(4) Shall provide for the exclusive possession, control and use of the equip 
ment, and for the complete assumption of responsibility in respect thereto, by 
the authorized carrier, yom 

* * 

(5) Shall specify the compensation to be paid by the lessee for the rental of the 
leased equipment; provided, however, that such compensation shall not be com 
puted on the basis of any division or percentage of any applicable rate or rates 
on any commodity or commodities transported in said vehicle or on a division or 
percentage of any revenue earned by said vehicle during the period for which the 
ease is effective 

(6) Shall specify the time and date or the circumstance on which the contract, 
lease, or other arrangement begins, and the time or the circumstance on which it 
ends. The duration of the contract, lease, or other arrangement shall coincide 
with the time for the giving of receipts for the equipment, as required by para 


graph (b) of this section 


# * cd 

(c) Inspection of equipment It shall be the duty of the authorized carrier, 
before taking possession of equipment, to inspect the same or to have the same 
inspected, * 

ok 

(d) Identification of equipment.—The authorized carrier aequiring the use of 
equipment under this rule shall properly and correctly identify such equipment 
as operated by it. * * 

ad 

(e) Driver of equipment.— Before any person other than a regular employee 
of the authorized carrier is assigned to drive equipment operated under these 
rules, if shall be the duty of the authorized carrier to make certain that such 
driver is familiar with, and that his employment as a driver will not result in 
violation of any provision of parts 192, 1938, 195, and 196 of the Motor Carrier 
Safety Regulations (Rev.) pertaining to “Driving of Motor Vehicles,” “Parts and 
Accessories Necessary for Safe Operation,” “Hours of Service of Drivers,’ and 
“Inspection and Maintenance,” and to require such driver to furnish a certificate 
of physical examination in accordance with part 191 of the Motor Carrier Safety 
Regulations (Rev.) pertaining to “Qualifications of Drivers,” or, in lieu thereof, 
a photostatic copy of the original certificate of physical examination, which shall 
5e retained in the authorized carrier's file. 
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(f) Record of use of equipment.—The authorized carrier utilizing equipment 
operated under these rules shall prepare and keep a manifest covering each trip 
for which the equipment is used in its service, containing the name and address 
of the owner of such equipment, the make, model, year, serial number, and the 
State registration number of the equipment, and the name and address of the 
driver operating the equipment, point of origin, the time and date of departure, 
the point of final destination, and the authorized carrier’s serial number of any 
identification device affixed to the equipment. 


* 


§ 207.5. Interchange of equipment.—Common carriers of property may by 
contract, lease, or other arrangement, interchange any equipment defined in 
§$ 207.2 of these rules with one or more other common carriers of property, or 
one of such carriers may receive from another such carrier, any of such equip- 
ment, in connection with any through movement of traffic, under the following 
conditions : 

(a) Agreement providing for interchange.—The contract, lease, or other ar- 
rangement providing for interchange shall specifically describe the equipment 
to be interchanged; the specific points of interchange; the use to be made of the 
equipment and the consideration for such use; and shall be signed by the parties 
to the contract, lease, or other arrangement, or their regular employees or agents 
duly authorized to act for them, in the execution of such contracts, leases, or 
other arrangements. 

(b) Authority of carriers participating in interchange.—The certificates of 
pubic convenience and necessity held by the carriers participating in the inter- 
change arrangement must authorize the transportation of the commodities 
proposed to be transported in the through movement, and service from and to 
the point where the physical interchange occurs. 

(c) Driver of interchanged equipment.—FKach carrier must assign its own 
driver to operate the equipment that is proposed to be operated from and to the 
point or points of interchange and over the route or routes or within the 
territory authorized in the participating carriers’ respective certificates of public 
convenience and necessity. 

(d) Through bills of lading.—The traffic transported in interchange service 
must move on through bills of lading, issued by the originating carrier, and the 
rates charged and revenues collected must be accounted for in the same manner 
as if there had been no interchange of equipment. Charges for the use of 
the equipment shall be kept separate and distinct from divisions of the joint 
rates or the proportions thereof accruing to the carriers by the application of 
local or proportional rates. 

(e) Inspection of equipment.—It shall be the duty of the carrier acquiring the 
use of equipment in interchange to inspect such equipment, or to have it in- 
spected in the manner provided in § 207.4 (c) of these rules; and equipment 
which does not meet the requirements of the safety regulations shall not be 
operated in the respective services of the interchange carriers until the defects 
have been corrected. 

(f) Identification of equipment.—The authorized carriers operating equipment 
in interchange service under this section shall carry with each vehicle so operated 
a copy of the contract, lease, or other arrangement while the equipment is 
being operated in the interchange service. 


x * * * * * * 
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SUPREME COURT OF THE UNITED STATES 
Nos. 26, 35 anp 36.—OctTorer TERM, 1952 


On Appeal From the United States District Court for the Northern District of 
Alabama 


26. AMERICAN TRUCKING ASSOCIATIONS, INC., ET AL., APPELLANTS, V. THE UNITED 
STATES OF AMERICA, INTERSTATE COMMERCE COMMISSION, ET AL. 


On Appeals From the United States District Court for the Southern District of 
Indiana 


35. EASTERN Motor Express, INC., ET AL., APPELLANTS, V. THE UNITED STATES 
OF AMERICA AND INTERSTATE COMMERCE COMMISSION, ET AL. 


THE SECRETARY OF AGRICULTURE OF THE UNITED STATES, APPELLANT, V. THE UNITED 
STATES OF AMERICA AND INTERSTATE COMMERCE COMMISSION, ET AL. 


[January 12, 1953] 


Mr. JusTIceE BLack, with whom Mr. Justice DouGLas concurs, dissenting. 

I agree with the Court that the Interstate Commerce Act grants the Commis- 
sion broad implied powers to carry out the general purposes outlined in the law. 
See United States v. Pennsylvania R. Co., 323 U. S. 612, 616. But the Com- 
mission is without power to invoke vague implications to defeat the Act’s pur- 
pose or to override its clearly expressed provisions. This, I think, is what the 
Commission has done in most of the Commission rules which the Court upholds. 
In my view the rules run counter to the Act in three important respects: 

A. The congressionally granted right of motor carriers to choose for them- 
serves whether they would use leased or purchased equipment is practically 
destroyed by the imposition of burdensome restrictions. 

B. The exemption from regulation granted carriers of agricultural prod- 
ucts by § 203 (b) of Part II of the Act is burdened by restrictive rules that 
substantially take away the advantages Congress intended to confer by the 
exemption. 

©. Railroads that operate motor vehicles as a part of the business of com- 
mon carriage are granted special advantages in violation of the express 
policy of the Act which requires each method of transportation to be left 
with its inherent advantages. 

A. Motor vehicle common carriage had reached an advanced stage when Con- 
gress passed the Motor Carrier Act in 1935.2. Early development of the business 
was along lines that the carriers found to be advantageous. Some carriers 
owned their vehicles, while others leased them. The Act did not try to disrupt 
this system, but left motor carriers free to continue to own or lease equipment 
in accordance with their best financial judgment. And Congress was content to 
regulate the common or contract carriers themselves; it made no effort whatever 
to regulate those who owned the vehicles that were leased to the regulated 
carriers. Congress was thus talking about the acquisition of equipment by 
lease as well as by purchase when it provided that the Commission should be 
without power to restrict the right of carriers to add to their equipment or 
facilities as the development of their business and the demands of the public 
required.? While this provision is patently not designed to forbid the Com- 
mission from limiting the type of vehicles in the interest of safety,’ the provision 
just as patently does deprive the Commission of power to forbid the lease and 
purchase of vehicles which meet the test of safety. 

The new rules adopted by the full Commission put burdensome restrictions on 
the power to lease appropriate vehicles, restrictions which, in my view, go beyond 
the power of the Commission. These burdensome restrictions had been pre- 
viously rejected by the Commission members particularly responsible for super- 
vision of motor vehicle affairs as distinguished from supervision of railroad 
affairs. This record makes plain that enforcement of these burdensome rules 
will produce violent repercussions in the motor carrier industry; many motor 
carriers will suffer ruinous losses. The business of leasing vehicles for use by 


149 Stat. 548, as amended, 54 Stat. 919, 49 U. S. C. § 801. 

2'This denial of power to the Commission appears in §§ 208 (a) and 209 (b) of Part IT 
of the Act 49 U. S.C. §§ 308 (a) and 309 (b). 

' Crescent Express Lines v, United States, 320 U. S. 401, 408-409. 
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common carriers will be curtailed or perhaps even destroyed. The tendency of 
the rules is thus to eliminate many small business ventures. It may be, as the 
Commission seems to think, that the Nation’s motor-carrier business can be 
more efficiently accomplished by a few big companies that own all their equip- 
ment, than by a large number of small companies that obtain all or part of their 
equipment by lease. But if that governmental alteration in our business struc- 
ture is to be ordained, Congress, not the Commission, should do the ordaining. 
B. The farmers of the Nation have for a long time been largely dependent 
upon reasonably priced motor transportation to get their produce to market.* 


PERCENTAGES OF SELECTED FARM PRODUCTS TRANSPORTED TO PRINCIPAL MARKETS IN 
TRUCKS 


Percent Percent 
WR one = sabato sath _.... 79| Grape Fruit : 43 
Castie.. un butane ws, aa cone 1 
I intetentinieiunen a cansdeiaaialite ae . ‘ 64 
Sheep and Lambs -~.-. 44/ Tomatoes a 
Shell Eggs aa _..-- 93] Potatoes SSS 
Dressed Poultry- pei cases. OD ee biitahivijek ec bscdieie + a 
Live Poultry_—_- SS (|) eres ead peed, 


Transportation of Selected Agricultural Commodities to Leading Markets by Rail and 
Motor Truck, 1939-1950, United States Department of Agriculture, Bureau of Agricultural 
Economics (June 1951), Table 1, p. 10. 

When the Motor Carrier Act was under consideration, there was much appre- 
hension expressed lest regulation deprive farmers of this advantage. To meet 
this feeling, the bill was amended several times and finally was passed with the 
agricultural exemption set forth in § 208 (b). Except as to certain safety re- 
quirements § 2083 (b) exempts from regulation motor vehicles of farmers and farm 
cooperatives used for farm purposes; the same exemption is also granted to all 
motor vehicles while being used to carry agricultural commodities. There can 
be no doubt that the Commission’s new rules will drive many of these carriers 
of farm products out of business and that many others will be compelled to in- 
crease their rates. Section 207.4 of the new rules is rather obviously designed 
to make this exemption much less valuable. It forbids authorized carriers to 
lease motor trucks except for terms of at least 30 days, if the trucks are to be 
operated by owners or employees of owners. The Commission reported that 
this rule would completely prohibit trip-leasing.. A very large part of all trip- 
leasing takes place between regulated carriers and truckers who are exempt 
because they carry farm products. An illustration can be found in the carriage 
of Florida citrus fruits. On delivering fruit in northern states the practice of 
these exempt truckers has been to lease their motor vehicles to regulated carriers 
for the transportation of goods to Florida. Unless vehicles that bring citrus 
fruits north can make such arrangements they must go hack to Florida empty. 
“Empty or partially loaded trucks on return trips may well drive the enterprise 
to the wall.” United States y. Carolina Carriers Corp., 315 U. 8S. 475, 488. The 
Commission's rules make it impossible for these exempt carriers of agricultural 
products to get the advantage of a lease for a return haul. The result is de- 
struction for a large part of that business. 

The reason the Commission has adopted a rule so destructive of the agricul- 
tural exemption Congress granted is apparent from a colloquy which took place 
in the District Court. The attorney for the Commission was asked if it was 
wasteful for a truck to go back to Florida empty. With commendable candor 
he said: “It does seem uneconomical in requiring it to go back empty, but they 
can—the difficulty comes, I think, in letting it come up in the first place.” In 
other words the “difficulty comes” because Congress agreed to exempt these 
farm products. This congressionally created “difficulty” is being cleared up 


+ For example, in 1950: 

5 For illustration, Congressman Walter Pierce of Oregon said, “Mr. Chairman, I have 
watched the debate very closely. I wonder why this bill? I am a farmer, living 300 
miles from tidewater. I raise wheat and stock. The only relief I have ever seen in my 
40 years on that farm from the terrific confiscatory railroad freight rates was when the 
trucks came. 

* * . . * . . 

“The camel is certainly getting his nose into the tent. and this means the death of the 
motor transportation which the farmer has had and which has heen the only relief that has 
come to him from the previous excessive railroad rates.” 79 Cong. Rec. 12217; see also 
12197-12198. 

6 Trip leases can be made by motor carriers specifically exempted from the rules by the 
Commission——railroad motor carriers, express company motor carriers. and the Allied Van 
Lines. 
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by the Commission. Its new rules against trip-leasing will force these agri- 
cultural carriers to raise their rates high enough to frustrate purposes under- 
lying the agricultural exemption.’ 

©. The Commission has exempted railroads and express companies that carry 
goods for hire in motor vehicles from all of the regulations except the provisions 
of § 207.4 (c) and (d), which latter two provisions relate to inspection and 
identification of equipment. It is rather interesting that while the full Com- 
mission granted the railroads this amazing exemption, Division V, the Motor 
Carrier Division of the Commission, refused to allow it. The Commission at 
the same time refused to exempt from its new rules motor carriers whose 
operations were shown to be substantially identical with those performed by 
railroad and express carriers which the Commission left free from the burdens 
of the rules. Since the railroads and the independent motor carriers are in 
competition, it is not strange to find the railroads arguing here that while the 
railroads’ exemption should be sustained, the new rules should be applied in 
all their vigor to the independent motor carriers. I know of no power which 
the Commission has to allow railroads which engage in the motor carrier 
business exemptions and preferences which are denied completely motor carriers 
not owned by railroads. 

The Commission’s rules as a whole fashion broad new national transportation 
policies different from and in conflict with those Congress adopted after mature 
consideration. I would reverse the judgments of the District Courts and direct 
that the rules be set aside as beyond the Commission’s authority. 


INTERNATIONAL APPLE ASSOCIATION, 
Washington 6, D.C. July 13, 1953. 
Hon. DwicHur GRISWOLD, 
Chairman, Subcommittee on H.R. 382038, 7 rip Leasing, 
Senate Office Building, Washington, D.C. 


DeAR SENATOR GRISWOLD: In connection with the hearing held on H. R. 3208, 
the trip-leasing bill as passed by the House of Representatives, there is a state- 
ment in the testimony of Commissioner James K. Knudson which I believe might 
ead you to an incorrect decision on this legislation 

The sentence to which I refer occurs on page 6, line 19, of his statement, and 
reads, ‘ rail carriers are still the principal transporters of agricultural 
commodities ~ 

I am not speaking for all agricultural commodities. My concern is with fruits 
and vegetables which are a very important segment of agriculture and to which 
the use of the truck is vital in their distribution. 

With my statement which was filed with your honorable committee (copy 
herewith), I submitted an exhibit. From it you will note that in 1918 rail 
carriers originated 15,506,247 tons of fresh fruits and vegetables; in the year 
1920 they originated a little over 13 million tons (13,006,186) ; and in 1950 and 
1952 they originated 12,374,171 and 12,330,064 tons, respectively. In order that 
I may not be charged with picking figures, I wish to say that data for 1949 and 
1951 show, respectively, 13,682,276 and 12,440,404 tons of fresh fruits and vege- 
tables originated by rail carriers. 

In other words, for the past 3 years, carriers have originated 12,330,064 to 
2.440.404 tons of fresh fruits and vegetables, or 80 percent of the tonnage loaded 
in 1918 or the high year of 1929 (15,691,716 tons), and 5 percent less than in the 
year 1920 In considering these loading figures, it must be remembered that we 
are feeding 50 million more people now than we were in 1920. 

During the war years with truck movement rigidly controlled and gasoline 
rationed, the tonnage moved by rail rose, and the record shows 1945 with 
18,061.768 tons. The peak in recent years was 19,074,508 in 1946. Since then 
the decline in movement by rail has been marked 

Since 1920 the population has increased nearly 50 percent, and the data for 
1922, which was a favorable vear for rail carriers, indicates that at that time 
they originated about 51 percent of the tonnage available. The records show, 
for the 10 years, 1982 to 1942, rail carriers never originated more than 50 percent 
of the tonnage transported, and in some years as low as 41 percent of the ton- 
nage available. These figures are after deducting all tonnage grown for use in 
processing, also tonnage which was not moved in any form, to wit, cullage. 


7This statutory agricultural exemption reflects a congressional belief that “* * * It 
would be better for the Congress to decide what should be exempted rather than to leave 
it in the hands of the Commission that might nullify the entire intentions of Congress 
* 


= *”" 79 Cong. Rec. 12225 
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In other words, of the tonnage available for movement by rail or truck, with 
today’s knowledge of the situation, rail carriers will be loading, as I have in 
dicated, no more than 40 percent of the available tonnage of fresh fruits and 
vegetables. The diversion from use in fresh form which has taken place in 
recent years has been monumntal. Many districts have been forced into con- 
centration of their products, as, for instance, the citrus industry in Florida, or 
as in the case of apples, 33 to 35 percent of the crop is processed and does 
not move in fresh form. This moves to packing plant by truck, but crops grown 
for processing are screened out of the base figures used as the basis for “avail- 
able for movement in fresh form.” 

These shifts to processing have been forced on the industry for one reason 
or another, chiefly inability to move the commodity in fresh form at the prices 
available. With present rail costs of transportation, the cost of movement of 
a pound of apples from Washington to New York or Washington, D. C., is 3 cents, 
and that is 3 times what it cost to grow the crop in 1918. 

As the record of my table shows, rail carriers have failed to retain the fruit 
and vegetable traffic. Not only have their constant demands for increased rates 
driven this traffic to seek more economical means of access to their markets, but 
the rail carriers failed this industry in timing of deliveries, in necessary speed 
of movement, and in essential flexibility for delivery to consuming centers. From 
the point of view of the fruit and vegetable industry, the truck is indispensable 
if the public are to continue to receive these commodities at a price they can 
pay and in the condition they demand 

I will appreciate your filing this with the record of the hearing. 

Sincerely yours, 
SAMUEL FRASER, B.recutive Vice President. 


STATEMENT OF SAMUEL FRASER 


My name is Samuel Fraser, and I am executive vice president of the Interna 
tional Apple Association, with offices at 1302 18th Street NW., Washington, D. C. 
This association represents producers, shippers, and distributors of apples and 
pears, and has a membership of 1,300 firms, the majority of whom are located 
within the confines of continental United States. 

The members of this association are vitally interested in the enactment of 
H. R. 3203, to amend the Interstate Commerce Act, with respect to the authority 
of the Interstate Commerce Commission to regulate the use by motor carriers 
(under leases, contracts, or other arrangements) of motor vehicles not owned 
by them, in the furnishing of transportation of property, and we respectfully 
urge your committee to report it to the Senate in its present form. 

It is my understanding that the complete record of the hearings on H. R. 3202, 
before the House Committee on Interstate and Foreign Commerce, are to be 
incorporated in the record of your honorable committee, and for that reason 
I am making this brief statement only in order to incorporate additional evidence 
which I believe pertinent to the matter under consideration. 

I should like to direct your particular attention to the effect of the rail 
carriers’ repeated demands for increased freight rates and their indifference 
to improving the transportation service accorded fresh fruits and vegetables, 
as it concerns the welfare of the consuming public. The latter is of major 
importance. 

The three so-called agricultural exemptions in the Motor Carrier Act of 1935 
were incorporated to assure the public the minimum in transportation cost in 
the movement of these agricultural commodities Ever since their inception, 
they have been subject to limitation of one nature or another. 

From the time the Interstate Commerce Commission began to gather data 
on costs, tonnage, ete., of factors in transportation of fruits and vegetables, we 
have been in the front rank in furnishing same. The data with regard to the 
movement in 1918 (see table I), assembled by the War Food Board and which 
I filed, led the Interstate Commerce Commission to secure data on fruits and 
vegetables and data for 1920 is available. 

As far back as the Joint Commission of Agricultural Inquiry under Chairman 
Anderson, in 1922, for whose benefit we assembled and filed data, it has been 
shown that charges for movement by rail were about one-third of their wholesale 
price. 

In 1920, fresh fruits and vegetables moving by rail constituted 0.95 percent 
of the total freight tonnage and returned carriers 7 percent of their total freight 
revenue (see table I). 
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This high cost was vulnerable. In certain of these commodities, it forced 
relocation of production and the manner of their presentation to the public, 
both of which were attended by huge capital adjustments and losses. By 1935 
it forced recognition of the need to leave these commodities free to seek and 
make economie adjustments in this field of distribution and also to leave the 
truck free to move these commodities at a charge the traffic could bear. 

Under the impetus of saving costs to the public, all manner of adjustments 
have been seen. Today fully half of the production has been developed in relative 
proximity to market, so that truck delivery from farm to consumer is not only 
possible but is the method employed to meet high costs of movement in a field of 
low-priced commodities. However, with 78 percent of the farms (according to 
agricultural situation issued by the United States Department of Agriculture) 
having gross sales of less than $5,000, the vast majority of the farmers are 
dependent on trucks other than their own for movement of their crops to market. 

With the great increase in population from 105 million in 1920 to 158 million 
in 1952, there has been a marked increase in the use of fresh fruits and vege- 
tables as well as an extension of the season in which they are available, to the 
great gain in our national health and the Nation’s economy. The regulations 
of the Interstate Commerce Commission to become effective September 1, 1953, 
under MC—438, limiting the period for which a truck may be leased to not less 
than 30 days, is another attempt to limit freedom of enterprise. Flexibility of 
movement is one of the prime requisites in the transportation of fresh fruits 
and vegetables, and one which the independent truckers operating under the 
exemption accorded them by section 203 (b) (6) were able to furnish to the 
industry. 

Not only do the noncertificated truckers move these perishable commodities 
from farm to market, but they are also the means by which our produce reaches 
railhead or point of assembly for loading on the rails for transport to market. 

Perishable commodities are bulky, and the increases in rail charges have 
forced the industry to shift its mode of transportation to the truck, relocate its 
production areas, or change its manner of preparation for market. This has 
meant that a concentrated product or one preserved by canning, drying, or 
freezing, has rapidly developed. 

Any and all attempts to force increased costs on the movement of these essen- 
tial foods is to the public detriment. 

In looking back over data that I have filed, I find that in 1918 rail carriers 
hauled 76 percent of the fresh fruits and vegetables that were available for 
movement to market. Today that movement is below 40 percent, and the sum 
of money collected as rail revenue is a diminishing percentage of their returns. 
In 30 years it has declined from 7 percent to 4 percent (see table I), and the 
tonnage originated in 1950 and 1952 is 5 percent below that originated in 1920, 
with almost 50 percent increase in population. 

To try to gear costs of truck movement of fresh fruits and vegetables to any 
such system would be detrimental to our economy. It is unthinkable. 

Parmalee’s exhibits in ex parte 175 are the last word in data on rail revenues 
and their prospects. On analysis these show that rail charges are now driving 
tonnage from the rails, and each advance in rates (6 of them in the past 4 years) 
has resulted in failure to secure the revenue which might be anticipated. Each 
advance in rates increased railroad costs because of loss of tonnage that could 
escane. Had no increases been given, the financial position of the rail carriers 
might have been better. Their improvement financially is due to improvement 
in methods, not the increase in rates. (See brief of Secretary of Agriculture in 
Ex parte 175.) 

With this lesson, there is no justification for tying this segment of transpor- 
tation, the truck, to any part of such a system through hobbling their flexibility 
of operation. 

With regard to the transportation of fruits and vegetables, which is our rea- 
son for being here, rail carriers have failed to retain the movement of these 
commodities in many instances that we know of because of their failure to serve 
the industry as it must be served to meet public demands. They failed in 
schedules, in timing of deliveries in speed of movement (some running schedules 
being actually longer than they were before we had refrigerator equipment, and 
that is over 50 years ago), and in essential flexibility there existed such dis- 
regard of its needs that to save itself, the industry had to turn to other means 
of transport. 
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Te meet the demands of the consuming public, the fresh fruit and vegetable 
industry turned from the rails to the trucks for the economy, service, and flexi- 
bility which they afforded. To be able to continue to meet the consuming pub- 
lie’s demand, the industry needs the exempt agricultural haulers which would 
inevitably disappear from the scene should trip-leasing be banned. 


TABLE I.—Rail movement of fresh fruits and vegetables showing tonnage origi- 
nated and revenue as a factor in total rail movement and revenues in years 
shown 


Tonnage originated Freight revenue 


Fruit and 
vegetables 
as percent- | 
age of total 


Fruit and 

vegetables 
} as percent- 
age of total 
| 


Tons fresh 
Tons total | fruits and 


Fresh fruits 
Total and 


vegetables vegetables 








1 eR , 263, 343,993 | 15, 506, 247 1.22 $3. 453, 935, 308 | (2) (2) 

SMD coccitass kits 1,343, 000,000 | 13, 006, 186 95 323, 650,077 | $302, 926, 287 | 7.0 
1929 “3 1, 339,091,007 | 15, 691, 716 | 1.17 , 622,121 | 287, 943, 719 | 5.9 
1940 ; 1, 002, 420, 663 11, 468, 278 1.1 149,646 | 220,974, 217 | 6.2 
1945 3 1, 424, 913, 308 18, 061, 768 1. 26 "868.763 | 338, 235, 463 | 5.2 
1950 1, 343, 308, 872 12, 374, 171 | 92 2,716, 884 | 334, 612, 708 4.29 
1952 1 9 , 695, 654 363, 798, 404 | 4.1 


, 373, 294, 398 12, 330, O64. 








| War Food Board data: Revenue fruit and vegetable not available—other data ICC Com. Stat. 
2 Not available. 


Nore.—Total rail tonnaze originated, 1920 to 1950, with 50 percent increase in population shows no 
increase. Rail torinage of fresy, fruits and vegetables originated 1920 to 1950, with 50 percent increase in 
population declined 5 percent. ail revenues derived from fresh fruits and vegetables in 1920 were 7 percent 
of total freight revenues. Rail revenues in 1950-52 derived from fresh fruits and vegetables continued the 
decline and in 1952 reached the amount of 4.1 percent of total freight revenue 


MIDDLE ATLANTIC TRANSPORTATION CO., INC., 
New York, N. Y., July 13, 1953. 
Re H. R. 3203. 
Senator Epwin C. Jonnson of Colorado, 
United States Senate, Washington, D. C. 

Dear SENATOR JOHNSON: On Thursday, July 9, I was permitted to present a 
statement to your subcommittee holding hearings on H. R. 3203. 

After hearing the record as presented to you and being familiar with the 
record as made in the House, I was constrained to seek your permission to 
extend my statement for the record. I am not familiar with the procedure 
followed in such cases and therefore my request may be out of order. If these 
remarks cannot be made a part of the official record, I at least wanted you as a 
committee member to have them for your files. 

Yours respectfully, 
D. L. SUTHERLAND, 
Chairman of the Board. 


UXTENSION OF THE STATEMENT OF D. L. SUTHERLAND BEFORE THE INTERSTATE AND 
FOREIGN COMMERCE COMMITTEE OF THE UNITED STATES SENATE 


I request the indulgence of the subcommittee on H. R. 3203 to allow me to 
extend my statement in the record of the hearings before the subcommittee on 
July 8 and 9. 

My request may be unusual, but I am motivated by the knowledge that the 
record, as I heard it developed, does not contain all the facts in the premises, 
and it does contain unanswered questions and misleading statements. 

I give you the following facts which are subject to simple verification. They 
are based on my knowledge as chairman of the leasing committee of the American 
Trucking Association, Inc., over a period extending from January 1948 through 
December 1952, and on my day-to-day experience as a truck operator, over a 
period of 27 years. 

A question was directed to one of the Association of American Railroads 
witnesses regarding statistical evidence on the safety record of “leased” vehicles 
versus company-owned vehicles. The answer left an inference that leased 
vehicles were not safe. In fact other witnesses attempted to convey that same 
impression. The facts are that the Bureau of Motor Carriers caused a field 
survey to be made of the very subject and placed the results of that survey in 
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the official record of the hearings on MC 438. That study showed the safety 
record of owner operators to be slightly better than that of company-owned 
equipment The Commission witness minimized the slight difference and said 
the study showed that they were equal in safety records. Some seven other 
safety studies were also put into the record and all showed an advantage in 
favor of leased equipment. Some individual witnesses testified as to an opposite 
experience but it was notable that none of them gave any figures to support 
their statements 

Investigation will disclose that the I. C. C. originally started to issue their leas 
ug rules under their safety powers in the act. The fact that the record as 
made could not support any action based on their safety powers, caused them 
to abandon their original intent and proceed under their general or implied 
powers rather than under their safety powers. Had they been able to proceed 
under their safety powers, there would have been nothing to test in the courts 
It was the fact that they could not proceed under their safety powers which lead 
to the litigation in test of their general or implies powers and in fact lead to 
H. KR. 8208. It is significant that they do not base their case on safety. In fact 
their leasing rules, under M. C. 43, in nowise alter or amend their safety rules 

The teamster’s union bases much of their case on safety and state that it is 
impossible for any carrier to supervise and enforce the Commission's safety 
rules on owner-operators or leased-vehicle drivers who are not full time actual 
employees. That claim is a complete exaggeration. Not only is it possible but 
it isdone all the time. The fact is that any carrier who does not exercise proper 
and complete supervision and control over all his drivers is in violation of the 
safety rules of the Commission and can and should be prosecuted. Those safety 
rules apply to the carrier and state that he shall not “require or permit—any 
ariver et 

Questions were also asked regarding the status of leagng regulations and laws 
n the various States. The inference again was strongly placed that some 17 
or more States now prohibit leases of less than 30 days. Among the States 
Inentioned were several in which our company operates. Included were the 
States of Michigan, Ohio, New York, and Connecticut We operate in those 
States plus Massachusetts, Pennsylvania, and New Jersey Regardless of what 
you iV have been told or what may be in the letters referred to by one of the 
\. A. R. witnesses as having been received from some of these States, I can and 
do tell you that none of these States has any ruling or law bearing on the dura 
tion of any lease by a carrier, or dealing with the compensation paid under the 
terms of those leases Several times each month we operate “trip leased” 
vehicles in each of these seven States and we do it within the law and in com 
pliance with the rules and regulations of the regulatory body in the State 
We of course comply with all the laws and rules regarding proper identification 
of the vehicle, and we accept full responsibility for the actions of the driver 
and for the protection of the shipper and the public. But we do trip lease occas 
sionally in all these States and it is not illegal. 

The matter of the exemption under M. C. 48 for the vehicles operated under 
ease by railroads and express companies came under some discussion. The 
AAR witness attempted to minimize its importance and to justify it in general 
terms as being nonpreferential and nondiscriminatory. 

1 could dwell on this subject at great length. Suffice it to say that the rail 
roads and the contracting motor carriers who perform substituted motor for 
rail service are among the most extensive short-term truck leasers in the business. 
They may try, now, to minimize the importance of their exemption but the 
record will show that they fought vigorously for 2 solid years to get themselves 
exempted. They brought all the pressure they could muster on the Commission to 
maintain that exemption. Literally dozens of railroad presidents, vice presi- 
dents, etce., formed a line in and out of the Commission's halls to protect and 
insure that exemption. Pretty stiff campaining for something that wasn’t im- 
portant, What the Commission has said and what the railroads are still saying 
is that the railroads are responsible and law abiding enough to be entrusted 
with complete flexibility in their trucking operations while motor carriers can’t 
be trusted and therefore must be hamstrung. As a motor carrier, I resent that 
position. There is no question but that it is highly discriminatory. 

Some considerable stress was put on the subject of the Hinshaw amendment. 
An attempt to modify that amendment was made by a witness from the AAR. 
Admittedly this was done to try and placate a part of the agricultural com- 
munity who have been sponsoring H. R. 3208. 

We also find Commissioner Knudson, speaking for the ICC, attempting to 
placate the agricultural group so as to remove their opposition to M. C. 43. 
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We find in his statement an admission that the Commission is treating especially 
the heavy-hauler and household-goods carriers so as to remove these carriers 
from the 30-day duration requirement and the compensation clauses of the 
M. C. 48 order. 

What does all this add up to? It simply means that nobody would be subject 
to the 30-day limitation or the compensation clause of the leasing rules except 
the common carrier of general commodities by motor vehicles. The railroads are 
exempt, the heavy haulers are exempt, the household-goods carriers are being 
removed from the order, and the vehicles of farmers and farm organizations are 
being given partial or entire exemption; but the hauler of general freight who 
serves all the publie is to be deprived of a large measure of his flexibility Is 
this discrimination? Is this the American way? 

Can it be that the Commission has joined the railroads in saying, “If we can’t 
get the whole loaf, let’s take half’? 

The Commission’s witness, the teamster’s witness, and the AAR’s witness all 
stressed some 76 or 77 alleged violations which were introduced in the hearings 
on M. C. 48. The violations which are in that record were the result of a field 
study, made by the Commission's field staff, under explicit instructions to search 
for and report any violations which could be used to support the prohibition 
of trip leasing. That study, and those 77 alleged violations, covered many 
months of active investigation. When they were put into the record at the 
hearing they were called “abuses.” Cross-examination elicited the reply that 
they were reported cases on which the Commission did not have the facts on 
which they could prosecute. They were then called “abuses” although ad- 
mittedly most of tem were violations of existing rules of the Commission and 
could have been prosecuted had they been based on facts rather than on reports. 
Is this entire industry to be hamstrung and castigated on rumor and report which 
admittedly is not based on fact? 

Only a fool would say there has not been any violations of the Commission’s 
rules, or that there won't be any violations of the Commission’s rules, including 
M. C. 43, in the future; but the fact remains that during the period of the field 
study, which disclosed 76 or 77 alleged abuses, there were surely thousands 
and thousands of cases of trip leasing which were not abusive in any way and 
which performed a real service to the economy of the Nation. Is the Com 
mission now to be allowed to destroy those thousands of good and necessary 
trip leases in order to try and stop some abuses by willful law violators? That 
is the question before you. Who is naive enough to believe that a willful vio 
lator will pay any attention to any rule of the Commission? M. C. 48 won't 
stop any willful violations. It will only deprive the great majority of law 
abiding carriers of a large measure of their flexibility 

This flexibility of using vehicles under short-term leases is one of the important 
inherent advantages of truck transportation. That is true of common carriers 
and of carriers of commodities under the agricultural exemption. Its usage and 
practice is far older than any regulatory law governing motor transportation, 
Its economic importance is so obvious it does not need further discussion. 

Preserving the “inherent advantages” of all forms of transportation is an 
integral part of the transportation policy of the Nation as laid down in the pre- 
amble to the Transportation Act. It is true that the railroads have never ac- 
cepted that portion of the policy as being a part of their idea of transportaion 
policy. They always omit that clause anytime they quote from the national 
transportation policy. Look at the records before the House committee and be- 
fore your committee. They never mention that part of the policy. They simply 
refuse to accept it. Not only in this case but in all cases, for many years, they 
have consistently ignored that “inherent advantage” portion of the policy. 

The Commission witness before your committee also quoted all the salient 
portions of the transportation policy except that same reference to the preserva- 
tion of inherent advantages. I have never known any other instance where the 
Commission has failed to quote all of the provisions of that national transporta 
tion policy. Could it be possible that they too have been sold on the idea that 
“inherent advantages” should not be part of the national policy? 

The 30-day lease requirement would largely repeal that “inherent advantage” 
portion of the policy. Seven members of the Commission voted for the clause 
knowing that it was in effect a repealer. Seven Commissioners voted for it 
despite the fact that the three Commissioners on Division 5 (The Motor Carrier 
Division of the Commission) advised against it. You know that Division 5 had 
omitted any such rule in the originally promulgated order and that the rule was 
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put into the final order by seven of the other Commissioners. Could it be that 
those seven Commissioners have adopted the railroad’s policy rather than the 
congressional policy? 

This question is the obvious reason for the railroad’s participation in these 
proceedings. Here we have a spectacle of the American railroads assigning a 
considerable staff of high-priced and obviously able people, for several years, to 
uphold an order of the Commission from which they are entirely exempt. It 
does not affect them or their operations in any way. Their only interest is that 
it will hamper their competitors by destroying much of the inherent advantage 
of flexibility in mo*or carrier operations. It will repeal that portion of the na- 
tional transportation policy with which they do not agree. How important this 
is to them, how greatly they think it will curtail motor transportation, you can 
easily measure by the effort that they have put into Commission proceedings, 
court proceedings, congressional hearings, and years of lobbying. Make no 
mistake about their purpose. They know this rule will greatly hamper their 
competition. They know that their exemption is secure and that they will profit 
greatly by the inability of motor carriers to continue their flexible practices. 
That’s why they are in these proceedings. 

The teamsters’ union is in these proceedings to escape the closed-shop prohibi- 
tions in the Taft-Hartley law. In compliance with that law their contracts are 
now union-shop contracts and uniformly provide that anyone employed for 30 
days or more must be a union member. If a carrier cannot employ an owner- 
operator for less than 30 days then obviously he will not be able to hire any non- 
union member at all. That also is the underlying reason for the prohibition 
against remuneration on a percentage basis. Let me quote to you from the 
minutes of the Central States Joint Area Committee meeting of June 25, 1953, 
held in the Morrison Hotel at Chicago, Ill. 

Case No. 1 was “A request for clarification with regard to percentage method of 
payment—where carriers pass on rate increases percentagewisea to owner- 
operators.” 

In the decision, Mr. James Hoffa, vice president of the International Teamster 
Union, stated: 

“If and when M. C. 48 goes into effect, any company that changes from a 
percentage method of payment to any other method of payment for broker 
(leased) equipment will have to exclude from the equipment rentals any part of 
the driver’s wage as such, and the rate established for equipment is for equip- 
ment only, whether above the contract or not.” 

That's perfectly plain. M. C. 483 would require at least 30-day employment and 
would require wages to be paid as a separate item and thus place an estimated 
200,000 (the unions own estimate in the House hearing record) members into the 
union automatically and create in them another wage bargaining unit. The 
National Labor Relations Board has ruled that owner-operators are not a 
proper bargaining unit because of their temporary employment. M. C. 43 would 
fix all that very nicely. The teamsters’ union stands to gain conservatively 
$10 million per year in dues and an effective closed-shop arrangement for these 
operators. 

They would like to have all the farm and exempt commodity haulers included 
also, but their “half-a-loaf” is still very sizable. 

I again respectfully ask the committee to consider carefully all phases of this 
subject and to accept the conclusion that the Commission should be required to 
actually try and regulate leasing practices before being allowed to simply elimi- 
nate them. H. R. 32038 should be passed without further amendment. 





ADDITIONAL STATEMENT OF P. M,. GREENBERG BEFORE SUBCOMMITTEE OF INTERSTATE 
COMMERCE COMMITTEE OF THE UNITED STATES SENATE IN CARRIER OPPOSITION 
to H. R. 3203 


Mr. Chairman and members of the committee, inasmuch as you were not present 
when I presented my written statement and I added some remarks orally, I 
am taking the liberty of putting these remarks in writing so that you will not 
have to refer to the stenographer’s transcript. 

Before reading my statement, I said: 

“T am vice president of Werner Transportation Co., with headquarters at 
Minneapolis. My office is in Chicago. I am not a lawyer, but I am a practical 
truck operator. I drove the first truck our company owned, and I still get out 
on the highways and see what is going on. I am here representing the Illinois 
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Minnesota Motor Carriers Conference, consisting of 22 carriers operating pri- 
marily between Illinois, Minnesota, and Wisconsin—also Chicago Suburban 
Motor Carriers Conference and Chicago-Milwaukee Motor Carriers Conference, 
which two groups consist of about 100 carriers. 

“I want to state that the reason the American Trucking Associations is not 
here at this hearing, although it carried the leasing rules case through the 
Supreme Court, is that the staff of ATA has been instructed by the executive 
committee to withdraw from the case and make no appearance in this matter. 
This indicates that there has been a change of position by the trucking industry 
and that a majority are opposed to this bill and in favor of the ICC leasing 
regulations. 

“I accept Mr. Tobin’s statement as being absolutely true, and our experiences 
and investigations bear out the truth of his statements. 

“I want to state that our position on this bill is still the same as indicated 
in our presentation to the House committee and I hand you herewith three 
copies of that testimony for your ready reference, so you won't have to dig into 
the House files for it. My statement today is for the purpose of impressing 
on you that, should you decide to pass this bill, that you first act on our plea.” 

Then I read my statement. 

After my statement, I made the following remarks: 

“Someone might question as to whether or not there would be a change in 
our present situation if this bill was passed. My answer to that is as follows: 

“The only change would be toward a worsening of the situation. The situa- 
tion has been bad and getting worse. As a result of loss of truckload tonnage, 
we have in the past 5 years had to increase the rates of regulated carriers to 
overcome this loss of business. We will always continue to give service to the 
public in order to preserve our franchises, but the general public will have fo 
pay the bill through higher freight charges on less-than-truckload traffic. I 
testified as to that at the hearing before the House committee. I predict that 
if you pass this bill the Motor Carrier Act will be killed and that wthin 5 years 
there will be little or no regulation of the trucking industry. 

“My company’s own experience as to ratio of accidents of our own trucks 
with these which we lease is that most of our chargeable accidents are caused 
by one-trip lease drivers who simply will not follow instructions which we give 
them, orally and in writing. We have been continually hounded by the ICC 
district director at Minneapolis because they find violations of various kinds 
on the part of drivers of our leased trucks. We have told him we simply can’t 
control them and we can’t afford to send a nursemaid along with each driver 
to see that he takes the necessary rest periods in a bed or operates over our 
routes or lives up to all ICC regulations. We can control our own drivers 
through educational and safety programs. 

“One of the members of this committee has indicated that the States check 
and regulate the safety of the equipment of trucks used in interstate commerce. 
That is not so. In all of my experience I know of no State that has attempted 
to check an out-of-State truck (not licensed in that State) for safety of equip- 
ment, such as brakes, horns, air-hose connections, etc. They only check such 
trucks for weights, lengths, and possibly lights. The State does not have the 
officers with which to check out-of-State trucks, and they take the position 
that it is now a function of the Federal Government because since the Motor 
Carrier Act the ICC has issued safety regulations. 

“Mr. Loos, the general solicitor for the Department of Agriculture, states this 
morning that the producers needed greater flexibility in movement of their 
products by trucks than could be offered by regulated carriers. 

“It sickens me to have a learned man sit here and tell this committee some- 
thing he apparently knows nothing about. 

“The truth is that we, as regulated carriers, can haul exempt commodities 
from anywhere to any place at any rates we desire to charge. We are doing 
so now and can continue to do so. There is nothing in the present law or 
regulations that will stop my company from taking a load of exempt commodi- 
ties from Minnesota or any point from which we have no ICC authority and 
haul it to New York or any other point in the United States. We can inter- 
change the load with another carrier or deliver it direct. We can do anything 
with our trucks, hauling exempt commodities, that any exempt commodity hauler 
can except that we don’t violate the hours of service or safety regulations of 
the ICC in hauling such loads. Thus the fallacy of not having flexible trans- 
portation to and from places not served by regulated carriers is exploded by 
my statement. The regulated carriers can and will haul exempt commodities 
anywhere at reasonable rates.” 


x 








